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PREFACE 


THE growth of the mining industry in Scotland and the rapid 
development of the mineral resources of the country are daily 
giving rise to legal as well as economic questions. It has been a 
common complaint among Scottish lawyers and others practically 
interested in mineral workings, that though three well-known 
books are devoted to the subject of mines in the legal literature of 
England, there exists no special treatise which considers the subject 
from the point of view of Scots law. Further, the mining cases 
in Scotland prior to 1867 are difficult to find in the Reports, since 
they are not referred to under a separate heading in the Digest. 

The following work is an attempt to supply this deficiency, by 
setting forth the law of Scotland applicable to mines, minerals, 
and quarries, illustrated, where necessary, by decisions from the 
English cases. As for its scope, it treats of mines, minerals, 
and quarries as heritable estate; Chapter XIII. being devoted to 
the regulation and inspection of mines. Accordingly, no notice 
is taken of the moveable rights which emerge, in relation to these 
subjects, in contracts of sale and partnership, in agreements as 
to haulage, and so on; and the law of employer and employed is 
dealt with in so far only as it specially applies to labour in mines. 
Forms of mineral leases have been purposely omitted ; because 
the styles met with are so many, so various, and so closely 
conditioned by the requirements of particular contracts, that a 
collection with any claim to completeness would have unduly 
extended the work without adding much to its utility ;—besides 
which, general forms are given in the Juridical Styles. 

The Mining Code, established by the Railway Clauses Con- 
solidation (Scotland) Act and the Waterworks Clauses Consolida- 

v 


v1 PREFACE 


tion Act, is printed in the Appendix; while the cases that have 
arisen under the various sections are considered in the chapters 
dealing with the respective subjects to which the statutory pro- 
visions apply. 

Through the courtesy of the Home Office, I have obtained 
permission to print excerpts from the “Instructions of the 
Secretary of State for H.M. Inspectors under the Coal Mines 
Regulation Act, 1887, and under the Metalliferous Mines Acts, 
1872 and 1875.” These excerpts, although not authoritative in a 
court of law, are useful as indicative of the views of the Legisla- 
ture with regard to a number of questions that are likely to 
arise under these statutes. 

It remains for me to acknowledge the help I have derived 
throughout the preparation of this book from Professor Rankine’s 
works—the Law of Landownership and the Law of Leases. I have 
also to express my thanks to the many professional and other 
friends who have aided me by their counsel and suggestions ; and 
particularly to Mr. William Graham, S.S.C., who has kindly 
revised the proof sheets while they passed through the press. 

The Quarries Act, which comes into operation on 1st January 
1895, and the Coal Mines (Check Weigher) Act, passed in August 
last, are printed in the Appendix. 
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P. 95, note 6. See a reservation of a right to take peats when lands were 
let “as presently possessed by” the tenant (Duncan v. Brooks, 1894, 31 
8. L. R. 647). 

P. 117. A mineral lease provided that the tenant should pay the surface 
owner or his tenants or feuars “all surface or other damages of every 
description” which might have been occasioned by previous workings under 
a prior lease, “or which may be hereafter occasioned in any manner of way 
by and through operations” under the lease then entered into, at the rate of 
£4 per acre. The tenant was bound to relieve the landlord of all claims at 
the instance of those injured by operations under both leases, and also to 
restore the land to an arable condition, or pay its value. A dispute having 
arisen as to the amount of surface damages payable, it was held that the 
lease contemplated yearly settlements of the damages, and claims for damages 
that occurred more than a year before the action were disallowed. It was 
also held that the proprietors were entitled to recover £4 per acre per annum 
for all fields damaged or taken by the mineral tenant, notwithstanding 
that the lands were in the occupation of agricultural tenants (Cowdenbeath 
Colliery Co. v. Stenhouse, 1894, 28. L. T. 54 ; 1 2b. 208). 

P. 120, 7th line from the foot, after “lease” read: Minerals were let at a 
fixed rent or royalties in the landlord’s option, with a right to the tenant to 
use and occupy the miners’ houses, for which he paid no rent, but was taken 

‘bound to relieve the landlord of taxes and feu-duties during occupancy. It 
was held that the occupation of the houses was a separate right, and not an 
accessory of the mineral lease (Dixon’s Trs. v. Church’s Trs., 1894, 
21 R. 441). 

P. 156, note 7, add: “and Blair v. Strachan, 1894, 31S. L. T. 548.” 

P. 174, note 7, after “186” read: “ Neill’s Trs. v. Dixon, 1880, 7 R. 741.” 

P. 250, note 12, add: “aff. 5th June 1894, not yet reported.” 

P. 273, line 18, after “made” read: In the sequel of this case, a new 
lease was entered into between the lessor and his tenants, one of the con- 
siderations of which was that the tenants should make certain payments to 
the surface owner. This was regarded as a consideration other than rent, 
in respect of which no deduction was allowed in fixing the annual value of 
the mine for valuation purposes (Harvie v. Lanarkshire Assessor, 1894, 


Siec. R731). 
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. 4, note 8, for “36 & 37 Vict. c. 77” read “35 & 36 Vict. c. 
. 20, line 5, for “(1592, c. 3)” read “1592, c. 31).” 

. 23, note 6, for “1592, c. 12” read “1592, c. 31.” 

. 49, line 33, for “lease out” read “leasing out.” 

. 103, line 25, for “licencee” read “ licensee.” 

. 132, note 1, for “29 D.” read “21 D,.” 

. 165, note 3, last line, for “ White’s Trs.” read “ White.” 
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OLAS EH Reel 


MEANING OF MINE, QUARRY, MINERAL, SOIL, AND 
KINDRED EXPRESSIONS 


Meaning of “ Mine,” primary and secondary ; Mine distinguished from Vein 
and Seam—Distinction between Mine and Quarry—Open Mines and 
Quarries—Meaning of Mine and Mineral in Statutes—“ Mineral”; Rules 
for Construction of the Term—Particular Minerals—Meaning of Surface, 
Soil, Subsoil, Lands, Colliery. 


Meaning of Mine, Vein, and Seam.—The terms “ mine ” and Mine a flexible 
“mineral” are not definite terms; they are susceptible of limita- *™™- 
tion or expansion, according to the intention with which they 
are used; and, in construing them, regard must be had, not 
only to the deed or statute in which they occur, but also to the 
relative position of the parties interested, and the substance 
of the transaction or arrangement which the deed or statute 
embodies.2, Consequently, in themselves, these terms are in- 
capable of a definition which would be universally applicable. 
In some cases the terms are practically synonymous,’ whilst in 
others it would be difficult to determine which is the more com- 
prehensive. They have, however, certain well-defined shades of 
meaning in certain statutes and documents which either extend 
or abridge their etymological signification. 

The exact meaning of the term “ mine” depends upon whether 
it is used in its ordinary acceptation, as a term in the law of 
property or contract, or within the limits of a statutory definition. 
Etymologically, the word is derived from the Latin minare, to Etymological 
drive or conduct; and it accordingly conveys the idea of a way ape 
or passage.® Definitions of the word vary considerably in diction- i 


1 Lord Watson in Mags. of Glasgow 2 Lord Watson in Mags. of Glasgow 
v. Farie, 1888, 15 R. (H. L.) 94, 99; v. Farie, wt sup. 
Kay, J., in Mid. Ry. Co. v. Haunch- 3 See infra, p. 3. + See infra, p. 3. 
wood, ete. Co., 1882, 20 Ch. D. 552, 5 See pleadings in Bell v. Wilson, 
55D. 1866, 1 Ch. 303, 307. 
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aries, but they have in common the two ideas of underground 
excavation and the yield of minerals; and in its ordinary accepta- 
tion a mine denotes “a subterranean cavity or passage, especially 
a pit or excavation in the earth from which coal, metallic ores, and 
other mineral substances are taken by digging.”? This meaning has 
received judicial sanction. Mr. Justice Kay says: “The primary 
meaning of the word ‘mine’ standing alone is an underground 
excavation made for the purpose of getting minerals.”* Lord 
Tenterden applied the same meaning to the word “mine” in two 
cases where limestone and clay were wrought in the same 
manner as coal is ordinarily worked.t In course of time the term 
began to be applied to the place which was being excavated, as 
well as to the excavation itself, and it was finally applied to 
the place only, without regard to excavation.®? It isin this sense 
that it is generally understood in leases and similar documents. 
For instance, “all that mine, vein, or seam of coal,’ ete.; there 
the word “mine” includes the stratum of minerals as well as 
the excavation made to win it. Again, the term “mine” is in 
certain circumstances construed so as to include quarries ;’ nor is 
its meaning always restricted to strata, the minerals of which 
have not been exhausted, but it frequently includes the space 
which is necessarily left by the minerals being worked out.® 
And where lands are granted by a superior to his vassal except- 
ing the mines, he must be taken to have excepted not merely the 
minerals, but the portion of the subsoil containing the minerals, 
in other words, a stratum of the property.® The same principle 
applies where the exception is made by statute,!° or where a lease 
is entered into with a reservation of the mines. Further, the 
legal signification of the term “mine” in documents varies if it is 


See Webster’s, Johnston’s, and 
Ogilvy’s Dictionaries. 

? Ogilvy’s Imperial Dictionary. 

3 Mid. Ry. Co.v. Haunchwood, 1882, 
20 Ch. D. 555, citing Bell v. Wilson, 
1866, L. R. 1 Ch. App. 303 ; Cramp- 
ton, J., in Listowel v. Gibbings, 1858, 
9 Ir.-C. L. Rep. 223, 233. 

* Rex v. Inhab. of Sedgely, 1831, 
2B. & Ad. 65 ; Rex v. Brettell, 1832, 
3 B. & Ad, 424, 

5 MacSwinney, 4. 

6 Kay,J.,in Mid. Ry. Co. v. Haunch- 
wood, wt sup. 555. 

7 See infra, p. 3, for distinction 
between “mine” and “ quarry.” 


8 Ramsay v. Blair, 1875, 3 R. 25; 
aff. 1876, 3 R. (H. L.) 41. 

®D. Hamilton v. Graham, 1871, 
L. R. 2 Sc. App. 166, 9 M. (H. L.) 
98 ; Bowser v. Maclean, 1860, 2 De 
G. F. & J. 415; Proud »v. Bates, 
1865, 34 L. J. Ch. 406, 411 ; Eardley 
v. Granville, 1876, 3 Ch. D. 835, where 
the English law as to freehold is 
stated to be the same as the Scotch 
on this point ; see also Lord Selborne 
in Ramsay v. Blair, 1876 (H. L.), 1 
App. Ca. 701, 3 R. (H. L.) 41, 44. 

10 Ballacorkish, ete. Co. v. Harrison, 
1873, L. R. 5 P. C. 49; see infra, pp. 
28, 29, 30. 
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used in contradistinction to other mining terms. Thus the terms 

“vein,” “seam,” “lode,” which appear to signify the same thing, Mine, vein, 
viz. a layer of stratum of material of a different nature from the ™4s¢™- 
stratification in which it occurs, are equivalent to the term “ mine,” 

when by it is understood an unopened mine. Lord Selborne 

says: “Coals and coal mines mean, when unopened mines are 

spoken of, nothing more or less than the veins or seams of coal 
underlying the surface.” Strictly, the term “vein” conveys the 

idea of a closed stratum in its integrity, whereas “mine” implies 
openness ; and an unopened mine is only a vein of minerals;? 

so that “mine” is equivalent to “vein” only when used in its 
secondary sense, viz. as a place which contains minerals? The 

term “mine” is also sometimes used to denote a portion of a 

vein contained within the boundaries of a particular property.‘ 
Similarly, veins may, in a secondary sense, be termed mines;$ 

while, on the other hand, the word “mine” is frequently used to 

denote an aggregation of veins.® 

Distinction between Mine and Quarry.—Etymologically the Etymological 

word “quarry” is derived from the Latin quadrare, to square, ee oe 
and signifies primarily the place where stone is cut in squares.’ 

“Tt is somewhat difficult,’ says Lord Bramwell, “to define what 

a quarry is, but I think that the word generally means a place 

where the material is got out in a large shape, like blocks, and 

not where it is got in small pieces like coal and ironstone.” § 

The determination of the legal character of a place from which 
minerals are obtained depends upon the method of working the 
substance, and not upon its chemical or geological formation. 

Where the substance is obtained by underground workings, the 

place it is taken from is a “mine”; but if it is got by workings and 
excavation upon the surface of the ground, the place is designated 


“The question is, whether you are working so as Mine and 
quarry distin- 
guished, 


an“ quarry. 
to remove the surface, including, perhaps, portions of the lateral 
surfaces, so as not to leave a roof. ‘Mining’ is when you begin 
only on the surface, and by sinking shafts, or driving lateral 
drifts, you are working so that you make a pit or tunnel, leaving 


1 Ramsay v. Blair, 1876 (H. L.), 
1 App. Ca. 705, 3 R. (H. L.) 44. 

2 Astry v. Ballard, 1672, 2 Mod. 
193. 

3 See infra, p. 9, as to minerals. 

4Imivey v. Stocker, 1866, 1 Ch. 
App. 396, 406, 407; or beyond it, 
Van Mining Co. v. Llanidloes, 1876, 1 
Ex. D. 310, 319. 


5 Hext v. Gill, 1872, 7 Ch. App. 
699, 712. 

6 Spencerv. Scurr, 1862, 31 Beayv.334. 

7 Bell v. Wilson, 1865, 2 Dr. & 8S. 
400 ; 1866, 1 Ch. 303, 307. 

8 Jones v. Cwmorthen Slate Co., 
1879, 5 Ex. D. 95. 

9 Lord Tenterden in Rex v. Brettell, 
1832, 3 B. & Ad. 426. 
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a roof overhead.”! “A quarry is a work from which stone or 
other material is obtained by excavation from the surface only. 
Directly you cease to excavate from the surface, and carry on 
a subterranean work, it ceases to be a quarry.” In accordance 
with this definition, a brickfield a gravel or clay pit,* is of the 
nature of a quarry rather than of a mine; and similarly, a pit 
from which limestome, freestone,® or clay is extracted by under- 
ground working has been held to be a mine;’ though these 
substances are usually wrought by surface excavation. A place 
from which slate was obtained by underground workings by 
levels has also been held a slate mine® Again, a bequest of 
all shares in “mines” of which a testator should die possessed 
was held to pass what were slate quarries, on the ground that 
prior to the date of the deed of bequest the operations were 
carried on by mining.? 

Open Mines and Quarries.—The rights of certain limited 
owners !° to work or alienate mines frequently depend on whether 
the mines are open or not; and in some cases the question as to 
whether they are open is difficult of decision. In all such cases, 
however, the test is whether the mine has been legally set apart 
by one lawfully entitled to it for the purpose of making a profit 
from the produce; and, to constitute a mine open, working must 
actually have commenced. To enable a limited owner to work 
mines, “it must be shown that the owner of the inheritance, 
or those acting under his authority, have commenced the working 
of the mines with a view to making a profit from the working 


1See Darvill v. Roper, 1855, 3 
Drew. 299, per Kindersley, V.-C.; Bell 
v. Wilson, 1865, 2 Dr. & S. 400. 

2 Cleveland v. Meyrick, 1867, 16 W. 
R. 105, per Malins, V.-C.; Brown v. 
Chadwick, 1857, 7 Ir. C. L. Rep. 108 ; 
Listowel v. Gibbings, 1858, 9 7b. 233 ; 
Tucker v. Linger, 1882, 21 Ch. D. 
18, 36. 

8 Edmonds v. Eastwood, 1858, 2 H. 
& N. 811, 825. 

4 Errington v. Met. Ry. Co., 1882, 
19 Ch. D. 571; Tucker v. Linger, wt 
sup.; Ruabon Brick Co. v. G. W. Ry. 
Co. [1893], 1 Ch. 427. 

5R. v, Sedgely, 1831, 2 B. & Ad. 
65, 73, 74. 


6 R. v. Dunsford, 1835, 4 N. & M, 


349, 


TR. v. Brettell, 1832, 3 B. & Ad. 


424; R.v. Sedgley, wt swp.; see also 
R. v. Alberbury, 1801, 1 East, 534 ; 
R. v. Woodland, 1820, 2 2b. 164 (slate 
mine improperly so called), 

8 Within 36 & 37 Vict. ¢. 77, which 
requires all “mines” to be guarded 
against accidents; Sim v. Evans, 
1875, 23 W. R. 730; cited in Jones v. 
Cwmorthen Slate Co., 1879, 4 Ex. D. 
97. 

® Cleveland v. Meyrick, 1867, 16 
W. R. 104. 

1° Such as liferenters (p. 55, infra) 
and heirs of entail in possession (p. 63, 
infra). 

11 Coppinger v. Gubbins, 1846, 3 J. 
& L, 397, 417 (case of cutting turf 
from a bog); Elias v. Griffith, 1878, 
8 Ch. D. 532 ; Elias v. Snowdon, 1879, 
L. R. 4 App. Ca. 454, 
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and sale of what is part of the inheritance”;! and authority 
may be inferred from acquiescence? But if the workings in 
question be wrongful? as by a trespasser, the mine is not 
thereby constituted an open mine. Further, if once opened, it 
must not have been finally abandoned.2 This setting apart, or Dedication to 
general dedication to the purposes of profit, may be proved either Pt 
by actual profitable working, or by working under a power or 
authority to work for profit; as, for example, by way of lease, 
irrespective of whether a share of the profits® or a fixed rent 
is stipulated for.’ The profitable nature of the dedication may 
be proved either by the fact of working the mines and selling 
the produce at a profit;8 but if there be a general dedication 
of the lands for the purpose of profit, it is not necessary to 
prove that actual profit has been made.® Nor is it necessary 
to show that there has been actual sale, if there has been 
use in the sense of “ perception of profit.” 1° 

Questions have arisen as to what is meant by “actual opening.” Working must 
Thus it is not sufficient that preparations have been made for ee 
opening, if opening has not actually commenced;"™ nor is a , 
mine considered open where openings have taken place, if they 
can be shown to have been purely experimental; as, for ex- 
ample, with a view to search or trial of the ground; or for 
some purpose other than profitable working.” If a mine or 
quarry be worked simply for the purpose of supplying fuel or 
stone for the repair of some building upon the lands, it is not 
considered an open mine.’® So, a coal pit of which the tenants 
had merely the right to scour for coal where it appeared at the 
surface of the ground, was held not to be an open mine.‘* Simi- 
larly, a gravel pit was not held to have been opened by the owner, 
on the ground that a surveyor of highways had dug out and used 


1 Elias v. Griffith, 1878, 8 Ch. D. 
521, 532. 

2 Clavering v. Clavering, 1726, 2 
P. Wms. 388. 

3 Ross v. Adcock, 1868, L. R. 3 C. 
P. 655, 665 ; Bartlett v. Phillips, 1859, 
4DeG. & J. 414, 421. 

4 Elias v. Snowdon, 1879, L. R. 4 
App. Ca. 459. 

5 See infra, p. 6. 

6 Lords Cairns and Selborne in Elias 
v. Snowdon, ut sup.; Lord St. Leonards 
in Coppinger v. Gubbins, 1846, 3 J. & 
L. 397, 417; and Elias v. Griffith, wt 
sup. passim. 


7 Authorities in last note, and 
Stoughton v. Leigh, 1808, 1 Taunt. 
402. 

Silas 

9 Khas v. Griffith, wt sup. 

10 Lord Selborne in Elias v. Snow- 
don, ut sup. 465. 

11 Viner v. Vaughan, 1840, 2 Beav. 
469, 470. 

12 Elias v. Snowdon, wt sup. 464, 
465. 

13 Rlias v. Snowdon, wt sup. 459, 
465. 

14 Stepney v. Chambers, 1866, W. N. 
401. 
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gravel therefrom for public purposes, notwithstanding that the 
owner had neglected to enforce penalties against the surveyor 
for failing to slope the ground after taking away the gravel.* 

The term “open mine or quarry” signifies one which has been 
used, in contradistinction to an unopened mine or quarry, the term 
“mine” in the latter case being used in its secondary significa- 
tion.2 Hence, when a new seam is opened in a mine already 
open, it is considered open if it can be worked by the old shatft.* 
But where a mine has been open for the purpose of winning coal, 
it is thought that the opening of a new mine would be inferred 
from the sinking of a new shaft to work a neighbouring mine of 
lead or ironstone. Where a mine or quarry is once open, the 
sinking of a new shaft or pit to the same seam or vein, or the 
breaking of ground in a new place on the same field, is not 
necessarily the opening of a new mine or quarry.° 

The question whether dormant or abandoned mines are to be 
considered open when they have been stopped with a view to the 
permanent advantage of the estate, depends upon the circumstances 
of their abandonment; for the opening of a fresh pit may not be 
the opening of a new mine, but only the more advantageous work- 
ing of an old one, which may or may not be done without injury to 
the estate.6 If the mine has been abandoned with a view to the 
permanent advantage of the estate, and not from inability to carry 
it on at a profit, it is not regarded as an open mine.’ If, however, 
it has been relinquished from inability to work it profitably, the 
length of time since it was abandoned will be considered. “A 
mine not worked for twelve months or two years before he (a 
tenant for life) became possessed of the property, must still be con- 
sidered to be an open mine. A mine not worked for a hundred 
years could not, I think, be properly so treated; and my present 
opinion is that a mine which had not been worked for twenty or 
thirty years from the loss of profit attending the working of it, 
but which, from the rise in price of iron and coal, had become 
remunerative, might” be considered open.® 


1 Huntley v. Russell, 1849, 13 Q. 454, 466; Ferrand v, Wilson, 1845, 15 


B. 572. isd. Che 41. 53: 
2 See supra, p. 2. 7 Viner v. Vaughan, 1840, 2 Beay. 
® Spencerv, Scurr,1862, 31 Beay.334. 469, 470; Bagot v. Bagot, 1863, 32 
4 Spencer, cit. Beay. 509, 517. 
5 Cowley v. Wellesley, 1869, 35 8 Lord Romilly in Bagot, cit. 517 ; 
Beay. 635, 639. cf. Stoughton v. Leigh, 1808, 1 Taunt. 


® Clavering v. Clavering, 1726,2 P. 410; Millet v. Davey, 1862, 31 Beav. 
Wins. 388; Bagot, cit. (note 7); Elias 470, 471, 478 ; Baillie’s Trs. v. Baillie, 
v. Snowdon, ete. Co., 1879, 4 App. Ca. 1891, 19 R. 220. 


AND KINDRED EXPRESSIONS 


Meaning of “Mine” and “Mineral” in Statutes.1—The Meaning of 
strict signification of the term “mine” in those statutes in which eee 
it is not specially defined, is capable of variation according to , 
the context.2 Thus in the 70th section of the Railway Clauses 
Consolidation (Scotland) Act, 1845,° the word “mines ” includes 
minerals, whether got by underground or open workings ; which, 
as already pointed out,‘ is a more extensive meaning than pertains 
to it in other cases. In the leading case of Midland Railway Co. 

v. Haunchwood, a railway was in a cutting going through a bed of 
clay not expressly purchased, and got entirely by open workings. 
The defendants gave notice of their intention to work, and the 
case turned upon the construction of the word “ mines” in sec. 77 
of the English Act, which is identical with see. 70 of the Scotch 
Act. It was held that the clay was excepted from the convey- 
ance to the plaintiffs, and that the railway company was not 
entitled to restrain the defendants from working without making 
compensation. The sections of the Railway Clauses Consolida- 
tion Acts, 1845,° and Waterworks Clauses Act, 1847,’ prefaced by 
the words, “and with respect to mines lying under or near the 
railway,’ have received very close examination in the cases of 
Haunchwood,’ Farie,? Robinson,!° and the Ruabon Brick Co. The 
result of these decisions appears to be that in the section by which 
the undertakers are, except on express purchase, “not entitled to 
any mines of coal, ironstone, slate, or other minerals under any 
land purchased by them, except only such parts thereof as shall be 
necessary to be dug or carried away or used in the construction of 
the works,” the term “mines” includes quarries or other surface 
workings ; otherwise there would be no sense in the words “ dug or 
carried away or used in the construction of the works”;” that 


is contrasted with “mines,” it means minerals When con- 
trasted with 


minerals, 


when “ minerals” 


68 & 9 Vict. c. 33. Eng 8 & 9 
Vict. ¢. 20. 


1 As to meaning of “mines and 
minerals” in the Valuation Acts, see 


infra, Chap. XII. p. 272. 

2 Per Lord Watson in Mags. of Glas- 
gow v. Farie, 1888, 15 R. (H. L.) 94, 
99. See note 5, infra. 

38 & 9 Vict. c. 33; sec. 77 of the 
English Act, 8 & 9 Vict. c. 20. 

4 Supra, pp. 3, 4. 

5 Mid. Ry. Co. v. Haunchwood, ete. 
Co., 1882, 20 Ch. D. 552, where secs. 
77-85 of the corresponding English 
Act, 8 & 9 Vict. ¢. 20, was discussed. 
Compare Mid. Ry. Co. v. Miles, 1886, 
30 Ch. D. 634, 33 2b. 632. 


(STORER Cosme alii. 

8 Mid. Ry. Co. v. Haunchwood, ete. 
Co., 1882, 20 Ch. D. 552. 

® Mags. of Glasgow v. Farie, 1887, 1 14 
R. 346 ; rev. 1888, 15 R. (H. L.) 94. 
See supra, pp. 1, 2. 

10 Mid. Ry. Co. v. Robinson, 1889, 
15 App. Ca. 19. 

11 Ruabon Brickand Terra Cotta Co. 
v. G. W. Ry. Co., [1893], 1 Ch. 427. 
See this case considered zfra, p. 39. 

12 Kay, J.,. in’ Mid. Ry. Co. ». 
Haunchwood, wt sup. 555, 556. 


Meaning in sec. 
70, Railway 
Clauses Con- 
solidation Act. 


Meaning of 
mines in 
“notice” 
clause. 


Mags. of 
Glasgow v. 
Farie. 


MEANING OF MINE, QUARRY, MINERAL, SOIL, 


other than those got from underground workings ;1 and that where 
the context so indicates, “mines” is equivalent to “mines and 
minerals.”2 By sec. 70 of the Railway Clauses Consolidation (Scot- 
land) Act, 1845,3 it is enacted that the company without purchase 
are only entitled to such parts of “mines of coal, ironstone, slate, 
or other mineral as shall be necessary to be dug or carried away or 
used in the construction of the works”; and under this section it 
has been held in Nisbet Hamilton v. North British Railway Co.* 
that what is necessary for the permanent safety of the line is part 
of its “construction.”* It was also held in the same case that a 
company were entitled to all the minerals in the lands conveyed 
to them down to the foundation level of the line, whether “dug 
or carried away or used” in the actual construction of the line or 
not. This case, however, seems to have gone too far.° 

In the sections providing that an owner shall give notice of his 
intention to work “any mines or minerals,” that the company 
may cause “such mines” to be inspected, and that if the working 
of “such mines or minerals” is likely to cause damage, it may be 
prevented by payment of compensation, the word “minerals” is 
contrasted with “mines,” and must therefore mean minerals other 
than those got by underground workings; and in the same section 
and in the sections providing for the working of “any such mines” 
being worked contrary to the statute, the word “mines” is used as 
equivalent to “mines or minerals.”® Again, under sec. 18 of the 
Waterworks Clauses Act, 1847,’ a provision excluding from con- 
veyances of land purchased under that Act (when not expressly 
included), “ mines of coal, ironstone, slate, or other minerals under 
any land purchased,” was held not to apply to a seam of clay form- 
ing the subsoil of lands conveyed.§ Lord Watson said, that “in these 
enactments the word ‘mines’ must be taken to signify all excava- 
tions by which the excepted minerals may be legitimately worked 
and got. If coal, ironstone, or slate crops out at any part of the 
surface taken for waterworks or railway purposes, the undertakers or 
the company acquire, in my opinion, no right save the right to use 


1See «infra as to 


minerals, p. 9. 


* Kay, J., in Haunchwood, 1882, 20 
Ch. D. 557, 


meaning of Ruabon Brick, ete.Co. v.G. W. Ry. Co., 


[1893], 1 Ch. 427, esp. Bowen, J., 457, 
and also Mid. Ry. Co. v. Robinson, 
1889, L. R. 15 App. Ca. 19, for inter- 


58 & 9 Vict. c. 33. 

* Nisbet Hamilton v. N. B. Ry. Co., 
1886, 13 R. 454, 

> Per Lord J.-C. Kingsburgh in E. 
Hopetoun v. N. B. Ry. Co., 1893, 20 
R. 704,710. See infra, p. 38. See also 


pretation of these sections. 

®°Per Kay, J., in Haunchwood, 
ut swp. 

TNO VI Viet. ce, 17. 

8 Mags. of Glasgow v. Farie, 1887, 
14 R. 346; rev. 1888, 15 R. (H.L.) 94. 
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that part of the surface,—they acquire no right to the minerals 
themselves, except in so far as these are dug out or excavated in 
order to construct their works. The important question still 
remains, What are the minerals referred to, other than coal, iron- 
stone, or slate? My present impression is, that ‘other minerals ’ 
must necessarily include all minerals which can reasonably be 
said to be ejusdem generis with any of those enumerated. Slate 
being one of them, I do not think it would be possible to exclude 
freestone, or limestone strata. I may add that, so far as I can see, 
it is possible that there may be some strata which would pass to 
the compulsory purchaser if they lay on the surface, but may pos- 
sibly be reserved to the seller if they occur at some depth below 
it.” Works for getting slate are assessable for income tax Exception of 
as quarries and not as mines under the Act 5 & 6 Vict. c. 35, fete he: 
sched. A, although the slate be obtained by underground working;? 
the Act distinguishing between “quarries of stone, slate,” ete., and 
“mines,” and applying to each a different principle of assessment.? 
Mineral.—The word “mineral” is subject to the same rules of Mineral a 
construction as “mine,” + and its precise signification depends upon 4¢*!!e term. 
the context. Primarily it signifies the substance which is con- 
tained in, or dug out of, a mine.® It will be observed that this 
definition includes any ingredient beneath the surface of the 
earth’s crust, whether animal or vegetable, and excludes what is 
got by quarrying. A more restricted signification of the term 
requires that the substance extracted be metalliferous, but this is Metalliferous, 
open to the objection that coal, freestone, limestone, and the like ie shi ad 
would be exeluded.® Both scientifically and popularly, the term Popular mean- 
“mineral” has been applied to substances whose chemical and ™% 
physical properties are sufficiently uniform to admit of identifica- 
tion and classification, whether they exist in a mine or upon the 
surface of the ground; and in this sense it has a more extensive 
meaning than when restricted to what is contained in a mine. 
Again, “profitable working” has been regarded as a test whether 
a substance is a mineral or not;7 a distinction that involves this 


Profitable 
working, 


1 Mags. of Glasgow v. Farie, 15 R. & Sm. 399; Eardley v. Granville, 


(H. L.) 101; see also Holliday v. Wake- 
field, [1891], A. C. 81, 100, 101. 

25 &6 Vict.c. 35,8. 60, sched. A; see 
infra, Chap. XII. 

3 Jones v. Cwmorthen Slate Co., 
1879, 4 Ex. D. 97; aff. 5 Ex. D. 93. 

4 See supra, pp. 1, 2, 3. 

5 Proud v. Bates, 1865, 34 L. J. Ch. 
406, 411; Bell v. Wilson, 1865, 2 Dr. 


1876, 3 Ch. D. 826, 834, 836. 

6 Rosse v. Wainman, 1845, 14 M. 
& W. 859, 872; Darvill v. Roper, 
1855, 3 Dr. 294 ; Listowel v. Gibbings, 
1858, 9 Ir. C. L. Rep. 233. 

7 Mid. Ry. Co. v. Checkley, 1867, 4 
Eq. 19, 25 (Lord Romilly); Hext ». 
Gill, 1872, 7 Ch. 712; Gowans »v. 
Christie 1873, 11 M. (H. L.) 1; A.-G. 
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paradox, that a substance may or may not be a mineral according 
to its commercial value. Further, certain substances have, by 
local usage, been deemed minerals which would not otherwise have 
been so considered! Questions have also arisen where the term 
has been used with, or in contradistinction to, “mines”; and the 
difficulty of construing it has been thus pointed out by Lord Chan- 
cellor Halsbury : “It appears to me that the effect of some of the 
decisions, pushed to their logical consequences, would be altogether 
to efface the distinction which all the statutes recognise. One 
might summarise these decisions and say a mineral need not be 
metallic, it need not be subjacent, it need not be worked by a mine, 
it need not be in any one particular distinguished from any part 
of the substance of the earth, using the word ‘earth’ as applicable 
to this habitable globe. Even the word ‘inorganic’ must be 
rejected if applied to some of the substances which form part of 
the earth. The bones of extinct animals are limestone, and, as 
curiosities for research and scientific inquiry, would find a ready 
market, and would therefore come within that part of the defini- 
tion which requires that they should be capable of being profitably 
worked. Are they minerals?” ? 

There are, however, certain rules which have been laid down 
for the construction of the term “mineral.” First, The word 
“mineral,” when used in a legal document or in an Act of Parlia- 
ment, must be understood in its widest signification, unless there 
be something in the context or in the nature of the case to control 
its meaning? The most comprehensive signification which has 
been placed upon the term in its primary meaning is “all sub- 
stances (other than the agricultural surface of the ground) which 
may be got for manufacturing or mercantile purposes, whether 
from a mine, as the word would seem to signify, or such as stone 
or clay, which are got by open working.” * Now the limitation of 
manufacturing or mercantile purposes appears to exclude many 
substances universally recognised as minerals in the etymological 


v. Tomline, 1877, 5 Ch. D. 762; Mid. 
Ry. Co. v. Haunchwood, 1882, 20 Ch. 
D. 558; Loosemore v. Tiverton, 
1883, 22 Ch. D. 42, 43; Nisbet Hamil- 
ton v. N. B. Ry. Co., 1886, 18 R. 454 ; 
stone having no commercial value is 
not a mineral in sense of Ry. Cl. 
Cons. (Scot.) Act, 1845, s. 70, cbid. 

' Darvill v. Roper, 1855, 3 Dr. 294, 
301; Bell v. Wilson, 1865, 2 Dr. & 
Sm. 395 ; Hext v. Gill, 1872, 7 Ch. 


705; Tucker v. Linger, 1883, 8 App. 
Ca. 510, 512, 513. 

? Mags. of Glasgow v. Farie, 1888, 
15 R. (H. L.) 96, 97. 

8 Ib. per Lord Watson, p. 99, and 
Lord Macnaghten, p. 108. 

* Mid. Ry. Co. v. Haunchwood, ut 
sup. 555 ; Mags. of Glasgow v. Farie, 
per Lord Macnaghten, 15 R. (H. L.) 
108 ; Mid. Ry. Co. v. Miles, 1886, 30 
Ch. D. 634, 33 <b. 632, 
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sense of the word;! but the term “mineral” is usually wide 
enough to include coal, ironstone, and ordinary metals;? and it 
has been held to include freestone.* limestone, clay,’ whether 
containing a proportion of metal or not, fireclay, porcelain or 
china clay,’ stones of all kinds§ such as marble, granite, flint, 
slate, shale, also brick-earth, chalk, gravel, and sand. Coprolites, 
too, when found beneath the surface, have been recognised as 
minerals,'* although they are supposed to be of animal origin. A 
fossilised prehistoric boat, embedded in the soil, was held not to 
pass under a long lease with a reservation to the lessor of “all 
mines and minerals; Mr. Justice Chitty regarding it not as a 
mineral, but as part of the lessor’s property as owner of the soil.# 


Second, The meaning of the word “mineral,” though not easily Meaning 


restricted, yields to the context when the relative positions of the 
parties interested, their intention, or the substance of the transac- 
tion so indicates.’ Thus a reservation by a superior of the “ haill 
mines and minerals of whatsoever nature or quality,” was held 
not to include freestone!* Freestone was also excluded from a 
reservation, in a contract of excambion, of “liberty of working 


1 Lord Watson in Farie, 1888, 15 R. 
(H. L.) 96. 

2 As to gold and silver, see wfra, 
Chap. II. p. 19. 

3 Bell v. Wilson, 1866, 1 Ch. 307; 
Mawson v. Fletcher, 1870, 6 2b. 91, 94; 
Mid. Ry. Co. v. Haunchwood, 1882, 20, 
Chen Dppos Glens: Lys Con a, 
Bain, 1893, 21 R. 134. 

4 Hext v. Gill, 1872, 7 Ch. 299; 
approved in Fishbourne v. Hamilton, 
1890, 25 L. R. Jr. 483; Mags. of 
Glasgow v. Farie, 1888, 15 R. (H. L.) 
99, per Lord Watson, 101; Mid. Ry. 
Co. v. Robinson, 1889, 15 App. Ca. 19; 
but see Brown’s Trust, 1862, 11 W. 
R. 19; GL & S.-W. Ry. Co. 1893, 
ut sup. 

5 Salisbury v. Gladstone, 1860, 6 
H. & N. 127; Mid. Ry. Co. v. Checkley, 
1867, 4 Eq. 19,25; Hext v. Gill, ut sup.; 
A.-G. v. Mylchreest, 1879, 4 App. Ca. 
294, 305; Errington v. Met. Ry. Co., 
1882, 19 Ch. D. 571, 578; Mid. Ry. 
v. Haunchwood, ut sup. See Mid. Ry. 
Co. v. Robinson, 1889, 15 App. Ca. 19; 
Farie, ut sup.; Mid. Ry. Co. v. Miles, 
1886, 30 Ch. D. 634, 33 2b. 632; 
Walker v. Christie, 1849, 11 D. 372. 


6 Mid. Ry. Co. v. Haunchwood, ut 


sup. 
7 Hext v. Gill, ut sup.; Errington, 
ut sup. 


8 Stratum of stone, Rosse v. Wain- 
man, 1845, 14) Me & We 859.5 im 
quarry, Micklethwait v. Winter, 1851, 
6 Ex. 644, and cases in notes 3 and 4, 
sup. Mid. Ry. Co. v Checkley, ut sup. 

9 A.-G. v. Welsh Granite Co., 1887, 
35 W. R. 617. 

10 Tucker v. Linger, 1883, 8 App. 
Ca. 508. 

11 Cleveland v. Meyrick, 1867, 37 L. 
J. Ch. 125. 

12K. Hopetoun v. N. B. Ry. Co., 
1893, 20 R. 711. 

18 A -G. v. Tomline, 1877, 5 Ch. D. 
750. See Dant v. Moore, 1863, 9 L. 
T. N.S. 381, cited fra, p. 15. See 
Factory and Works. Act, 1878, 41 
Vict. c. 16, sched. 4 (25). 

14 Elwes v. Brigg Gas Co., 1886, 33 
Ch. D. 562. 

15 Lord Watson in Mags. of Glasgow 
v. Farie, 1888, 15 R. (H. L.) 99. 

16 Menzies v. Breadalbane, 10 June 
TSS eH Cassait L822 3n lob. App: 
225. : 
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coal and other metals, fossils, and minerals.”! Freestone, however, 


was regarded as a mineral in a question relating to the claim of a 
railway company having only a primd facie right to the surface.’ 
Again, where land is granted, excepting the minerals thereunder, 
and not excepting anything else, the space or “chamber” con- 
taining the minerals is comprised in the grant and not in the 
exception; and the grantor has no interest in the space which his 
workings have created.2 An exception of “all and sundry the 
coal and limestone” is equivalent to mines of coal and mines or 
quarries of stone;* and an exception of “the whole coal, stone, 
quarries, and other metals and minerals,” means the whole of the 
land under the surface.® Blackband ironstone, though its value 
was unknown at the date of the grant, was not embraced in a 
reservation of the whole quarries, with full power to search and 
dig for stone quarries and for coal, and to win coal and stones.® 
A reservation of the “ property of the whole coal, and liberty to 
work,” etc., and to make aqueducts, and to do “every other thing 
necessary thereanent” on payment of surface damages, does not 
give the right to quarry stones for making a new road from one of 
the coal works for transporting the coal when worked.’ In England, 
cases have been decided according to this rule. Thus an exception 
ran as follows: “All mines and seams of coal and other mines, 
metals, or minerals, as well opened as not opened, within” the 
land granted. It was held that freestone was a mineral; but 
that the grantor was not entitled to work it by open quarries.$ 
In another case, an exception of “all mines and minerals within 
and under the premises” was held to include a bed of china clay.® 
And, under an Inclosure Act, a reservation to the lord of the manor 
of mines and minerals, with full powers of working them and 
carrying away “coals, ironstone, and fossils,’ was construed so as 
to include stone quarries? In another Inclosure Act, under a 
reservation of “coals and other minerals,” stone was included ; 4 


1D. Hamilton v. Bentley, 1841, 3 
ID), 1hieal, 

2 Jamieson v. N. B. Ry. Co., 1868, 
6 8. L. R. 188; see Fishbourne v. 
Hamilton, 1890, 25 L. R. Ir. 483. 

3 Ramsay v. Blair, 1875, 3 R. 25; 
aff. 1876, 2b. (H. LL.) 415) ci. Balla- 
corkish, etc. Co. v. Harrison, 1873, 5 
P. C. 49, 62; Eardley v. Granville, 
1876, 3 Ch. D. 834, 835. 

*D. Hamilton v. Graham, 1871, 9 
M. (H. 1.) 98, L, R. 2 Se, App, 166, 


5 Ramsay, cit. 

8 Forth & Clyde Nav. Co. v. Wil- 
sons, 1848, 11 D. 122. 

* Harrowar’s Trs. v. Erskine, 1827, 
5 8. 307. 

8 Bell v, Wilson, 
303. 

® Hext v. Gill, 1872, 7 Ch. 699. 

10 Rosse v. Wainman, 1845, 14 M. & 
W. 859; aff. 2 Ex. 800. 

1 Micklethwait v. Winter, 1851, 6 
Ex. 644. 


1866, 1 Ch. 
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and granite was held to be included under a reservation of all 

“mines, ores, minerals, coal, limestone, or matter whatsoever.” ! 

Where effect cannot be given to a particular clause of an instru- Restricted 
ment? or statute * without destroying the meaning of a previous meaning some- 
clause, an intention to restrict the meaning will be inferred. Se ee 

Third, In doubtful cases, the custom of the district, or such Meaning 
usage without which a deed or statute would be inconsistent, may ee by 
limit the meaning of the word “minerals.” Thus in Darvill goupttu 
v. Roper,* there was an agreement for the partition of certain ¢ases. 
lands, “the mines of lead and coal and other mines and minerals 
only excepted”; another part of the deed providing that the 
“profits of the mines excepted” should regulate the parties’ in- 
terests in the division. One portion of the estate contained 
limestone rock, which was worked by open quarries. It was held 
that the limestone was not within the exception. And, similarly, 
an exception in a lease reserving to the lessor “all mines, minerals, 
and other royalties whatsoever, with liberty to search for, dig, 
raise, manufacture on the premises, and carry away the same,” was 
construed so as not to include limestone rock worked by open 
quarries at the date of the lease.® Again, the law recently gave 
effect to a local custom whereby a farm tenant, who was excluded 
by his lease from taking minerals, was entitled to dispose of flints 
turned up in cultivating the soil.6 A limited construction was also 
put upon the Act of Settlement of the Isle of Man, which saved 
to the predecessors in title of the Crown all “mines and minerals 
of what kind and nature soever, quarries and delfs of slag, slate, 
or stone.” An immemorial usage on the part of the customary 
tenants of taking clay and sand was proved. It was held that the 
saving clause did not comprise the clay and sand.’ 

Fourth, Where the terms “mines” and “minerals” are both Meaning of 
used in the same deed or statute, the word “minerals” is not on cee ea 
that account to suffer a limitation of its meaning. In a grant or used. 
exception of “mines and minerals” the word “mines” will not, 
prima facie, be held the governing word, so as to restrict the 


1 A.-G. v. Welsh Granite Co., 1887, 
Soman tiaGlizs 


2 Bell v. Wilson, 1866, 1 Ch. 
308. 

3 A.-G. of Ontario v. Mercer, 1883, 
8 App. Ca. 767. 


4 Darvill v. Roper, 1855, 3 Drew. 


294. 
5 Brown v. Chadwick, 1857, 7 Iv. 


C. L. Rep. 101. 


6 Tucker v. Linger, 1883, 8 App. 
Ca. 508. 

7 A.-G. v. Mylchreest, 1879, 4 App. 
Ca. 294, 

8 Mags. of Glasgow v. Farie, 1888, 
15 R. (H. L.) 94, 108, 109; Ruabon 
Brick) Comv. G. We Ry. Co., [18931 
1 Ch. 427, where clay got by open 
workings falls under a reservation 
of “mines.” 
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meaning which would otherwise be attached to “minerals.” And 
in cases where it would not pay, or is impossible to get a mineral 
except by quarrying, the fact that the person claiming to be 
entitled to get it is not entitled to get it by quarrying, is not 
sufficient to restrict the meaning of the word “mineral”? Nor is 
evidence that in the vernacular of the mining or commercial world 
the substance in question would not have been included sufficient 
to restrict the proper meaning of the word.? There is also more 
reluctance in limiting the sense of “minerals” in cases where 
that word is followed by the words “within and under” than 
by “under” alone.* 

Particular Minerals.—The definition of the term “fossil,” 
according to its etymological and scientific meaning, as “any- 
thing which may be dug out of the earth,” was considered 
too wide in a reservation, in a contract of excambion, “of liberty 
of working coal... and other fossils and minerals”; some 
weight being given to the mode of working.® In construing 
an Act of Inclosure, reserving to the lord of the manor “all 
mines and minerals,” and containing a subsequent clause enabling 
him to work and carry away “lead ore, lead, coals, ironstone, 
and fossils,” Parke, B., said: “It may be supposed that the Legis- 
lature intended to reserve metallic minerals only... . But the 
word ‘fossils, in a strict sense, may apply to stones dug or 


. quarried.” ® 


“Metal,” a term of less extent than “mineral,” has not been 
judicially defined; but in Rosse v. Wainman,’ a reservation of 
“all mines and minerals” was not confined to metallic minerals, 
although certain minerals were specified in the working clause. 
Blackband ironstone was not included in a reservation of the 
“whole quarries, with full power to search and dig for stone 
quarries, and to win coals and stones.”$ Besides the particular 
minerals mentioned on p. 11, “stones” have been held assessable 
under a Navigation Act as “stones” and not as “merchandise,” 
when cut into blocks and squared with a pickaxe, to be used as 
railway sleepers ;° but coprolites were held as “goods, wares, and 


1 Bell v. Wilson, 1866, 1 Ch. 308 ; * Bell v. Wilson, ut sup. 
Hext v. Gill, 1872, 7 Ch. 712; Mid- 5D. Hamilton v. Bentley, 1841, 3 
Ry. Co. v. Haunchwood, 1882, 20 Ch: D. 1121. 
D. 552; Farie, 1888, 15 R. (H. L.) 94, 6 Rosse v. Wanman, 1845, 14 M. & 


108, 109. W. 859, 873. 

2 Ib., and see Bowen, J., in Ruabon 7 Ut sup. 
Brick Co. v. G. W. Ry. Co., [1893], 1 8 Forth and Clyde Nav. Co. »v. 
Ch. 427, 457. Wilsons, 1848, 11 D. 122. 


3 Hext v. Gill, wt sup. 719. 9 Fisher v. Lee, 1840, 10 L. J. Q. B. 1. 
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merchandise,” and were not included under the term “stone” in 
a Navigation Act. “Produce” of mines and minerals is not 
necessarily limited to native produce, but may include coke? “Proluce” of 
“ Pipe-clay” was held excluded from a lease of “lands” without ™™** 
express power to win it;? and a tenant has no right to take and 
use “shell-marl” without a special power to that effect in his 
lease.* The expression “coal-heughs ” is interpreted to mean coal 
pits.2 Salt obtained by evaporation of brine water is not “earth, 
stone, coal, or mineral” within the meaning of the Settled Estates 
Act (England), 1877.8 
Meaning of Surface, Soil, Subsoil, Lands, Colliery.— surface, mean- 
The term “surface” is also one of flexible meaning. In its ™8°% 
strictest application it signifies merely the actual superficies of 
the ground; the vestimenta terre to which Kindersley, V.-C., refers 
as distinguished from any part of the soil.’ In this sense, accord- 
ingly, no part of the actual surface of the earth will be included in 
the terms “mine,” “quarry,” or “minerals.” Thus it has been 
held in England that an exception under an Inclosure Act in 
favour of the owner of land of “all mines, minerals, stones, and 
other substrata,” with a right of entrance thereto, “for the purpose 
of opening such mines,” does not include brick-earth, which forms, 
or in effect formed, part of the surface8 The meaning of “surface 
land,” under the sections dealing with mines in the Railway Under Railway 
Clauses Consolidation Act, 1845,° was considered in a very recent ae 
case. What a railway company gets as “land below the surface” 
is all the land, whether on the surface or below it, which is not 
mines or quarries ; and in determining the rights of a mine owner, 
the actual surface only must be considered; and no distinction 
arises between lands on the actual surface and lands which are 
not mines, although they are below the surface? Again, where 
the term “surface ” is used as to what must not be interfered with Restrictions of 
by a mineral tenant where there is a so-called severance of the meaning 
estates of lands and minerals, it includes not merely the actual 


2 


1 Dant v. Moore, 1863,9 L.T. N.S. Settled Estates, 26 Sol. J. 359, cited 


Bialll in Clerke’s Settled Land Act, 62. 
2 Bowes v. Ravensworth, 1855, 15 7 Bell v. Wilson, 1866, 1 Ch. 308 ; 

C. B. 518, 523. see also p. 35, wnfra, as to meaning of 
8 Stair, ii. 9. 31; Colquhoun v. “surface” ownership of public roads. 

Watson, 1668, M. 15,253. 8 Church v. Incl. Comms. 1862, 11 
4 Bethune v. Jervice, 1778, M. C.B.N.S. 664. 

15267. 98 & 9 Vict. c. 33; Eng. Act, 8 & 
5 Ramsay v. Blair, 1876, 3 R.(H. 9 Vict. c. 20. 

EAL 10 Ruabon Brick Co. v. G. W. Ry. 


640 & 41 Vict. c 18, Dudley’s Co., [1893], 1 Ch. 457. 
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superficies, but so much of the underlying stratum as is necessary 
to keep the superficies at its natural level free from subsidence.’ 
Further, the word “surface,” as opposed to an underlying mine, 
comprehends the whole of the soil overlying such mine, whether 
it contains minerals or not.2. In Dixon v. White,’ a question was 
raised as to what is meant by “breaking the surface.” It was 
held to include not merely digging into the surface from above, 
but every process “by which the strata are disintegrated or dis- 
turbed, whether temporarily or permanently.” ¢ 

The word “soil,” primd facie, includes the surface and all 
beneath it usgue ad centrum.’ In this sense it is equivalent to 
the legal acceptation of the term “lands.”* It received this 
interpretation in the construction of an Inclosure Act in 
England, and was held to include mines.’? But where there is 
anything to show from the context that a more limited significa- 
tion is intended, the meaning is construed in accordance there- 
with. The term, however, is frequently applied in its geological 
sense to that portion of the ground between the surface and the 
subsoil. 

“Subsoil” includes, primd facie, all that is under the surface 
down to the centre of the earth.® It is thus equivalent to the 
largest meaning of the word “soil,” except that the latter term 
includes the surface while the former does not. In this sense the 
term “subsoil” includes mines, minerals, and quarries, and has a 
wider meaning than any of these terms.!? But where there is a 
limitation made, or necessarily to be inferred, the meaning of 
“subsoil” will suffer a corresponding restriction. And an excep- 
tion of “coal and coal-heughs” was not construed as amounting to 
a reservation of all the wastes between the different seams of coal 
in the lands granted, but only that portion of the subsoil in which 
they existed.1 Again, the term is sometimes used in the geological 


1 Ld. Young in Dicksons and Laings 
v. Hawick Burghs, 1885, 13 R. 171, 
and in Gov. of D. Stewart’s Hospital, 
1890, 17 R. 1077, 1081. 

? Humphries v. Brogden, 1850, 12 
Q. B. 739, 742 ; Coverdale v. Charlton, 
1878, 4 Q. B. D. 116, 121; Rolls w 
St. George, 1880, 14 Ch. D. 796. 

8 Dixon v, White, 1881, 9 R. 375; 
aff. 1883, 10 R. (H. L.) 45, per Lord 
Watson, p. 52; 8 App. Ca. 850. 

ae: 

5 Pretty v. Solly, 1859, 26 Beav. 


606, 612; Wakefield v. Buccleuch, 
1866, 4 Eq. 625 ; Rolls v. St. George, 
wt sup. 

6 See infra, pp. 17, 23, 24. 

” Townley v. Gibson, 1788, 2 T. R. 
701. 

8 Cases in note 5. 

® Cox v, Glue, 1848, 5 C, B. 533, 
549. 

10 Atkinson v. King, 1878, 2 L. R. 
(Ir.) 320, 339. 

1! Ramsay v. Blair,1876, 3 R. (H. L.) 
41, 
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sense as signifying that portion of the earth’s crust immediately 
under the soil. 
“Lands,” as a general rule, means everything upon and under- Lands, 

neath the surface ;? and in this sense, of course, includes mines 3 
and quarries; but this extensive meaning also yields to the con- 
text. Though the appropriate term for conveying a superiority, 
it does not necessarily include mineral estate ;> and a dispositive 
clause conveying “lands” is open to construction by reference to 
the narrative or other clauses in the deed, so long as no meaning 
is put upon the term of which it is not susceptible® And where 
the words “et le scheillis de C.” followed “terras” all through 
the charter under which a vassal held of his superior, “ terras ” 
was held the leading word; and the superior was not entitled to 
prevent the vassal from working a lead mine upon the lands.’ 
Lord Watson, in describing the effect of the statutory reservations Meaning in 
of purchasers of “lands” under the Waterworks Clauses Act, Statutes. 
1847, said: “The enactments describe the excepted mines of 
mineral as lying under the lands compulsorily acquired; and they 
appear to me to contemplate that the purchasers, as soon as they 
obtain a conveyance, shall become the owners of ‘the land 
That expression, as it occurs in these enactments, obviously refers 

to the surface; and the question therefore arises, what in ordinary 
 acceptation is understood to be the surface crust of the earth 
which overlies its mineral strata? It is, of course, conceded that 
vegetable mould, which commonly forms a large ingredient of the 
topmost layer of the crust, is not within the exception; but it is 
also the fact that in many districts the cultivable soil is mainly 
composed of clay, which is a mineral in the sense that it is an 
inorganic substance. I have come to the conclusion that the 
expression ‘the land’ cannot be restricted to vegetable mould or 
to cultivated clay, but that it naturally includes, and must be held 
to include, the upper soil, including the subsoil, whether it be clay, 


1 Geikie, Geology (1882), 155; Mags. 
of Glasgow v. Farie, 1888, 15 R. (H. L.) 


4 M‘Donnell v. M‘Kinty, 1847, 10 I. 
L. R. 514, 521, 524; Ruabon Brick 


98. 

2 See infra, p. 23, on this point. 

3 Stair, ii. 1.5; Newcomen v. Coul- 
son, 1877, 5 Ch. D. 142, 143; Smith 
waG. Wo Ky. Co., 1877, 3 App. 
Ca. 165, 180; Met. Ry. Co. v. Cosh, 
1880, 13 Ch. D. 612; Errington v. 
Met. Ry. Co., 1882, 19 Ch. D. 559, 568 
et passim ; Ruabon Brick Co. v. G. W. 
Ry. Co., [1893], 1 Ch. 427. 

2 


sp. 31. 


Co., ut sup. 457, “surface land” under 
Railway Acts. 

5 Fleemingv. Howden, 1868,6 M.782. 

6 Orr v. Mitchell, 1893, 20 R. (H. L.) 
27; see further on this point, infra, 
See also Cal. Ry. Co. v, Smith, 
1877, 148. L. R. 510. 

7 E. Breadalbane v. Campbell, 1745, 
M. 14,509. 

810 & 11 Vict. c. 17, 8. 18. 
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sand, or gravel; and that the exceptional depth of the subsoil, 
whilst it may enhance the compensation payable at the time, 
affords no ground for bringing it within the category of excepted 
minerals.”! “Lands” has been held to be equivalent to “tenements 
and hereditaments” in the Railway Clauses Consolidation Act, 
1845 ;? and a separate stratum of valuable minerals, reserved to 
a landowner under land taken by a railway company, would be 
a separate tenement.? A coal mine has been held a “heredita- 
ment” ina Canal Act;* and the English term “close” has been 
held to include both the surface and the subsoil.® 

“ Colliery ” has been held a sufficiently comprehensive term to 
include all contiguous and connected veins and seams of coal 
which are worked as one concern, without regard to the pieces of 
ground under which they are carried;® and even to embrace the 
engines and machinery in the contiguous and connected veins.’ 
There is no definition of “coal” or “collery” in the Coal Mines 
Regulation Act, 1887, but the mines comprehended under it are 
the same as those under the repealed Act of 1872.8 It will be 
observed that by the interpretation clause of the Act of 1887 the 
terms “mine,” “shaft,” etc., are to have the same meanings as they 
have in a former statute;® and, so far as relative to the Act, 
include all coal mines and collieries, and mines of shale, and of 
ironstone of the coal measures, and worked in connection with 
coal, or with any disused or exhausted coal mines, and every shaft 
in the course of being sunk, and every level or inclined plane in 
the course of being driven for commencing or opening any such 
mine, and all the works belonging thereto respectively.” 


1 Mags. of Glasgow v. Farie, 1888, * Dunn v. Birmingham Canal Co., 
15 R. (H. L.) 94, 101, 102; see also 1872, L. R. 8 Q. B. 42, 47, 48. 
the same judge in Holliday v, Wake- 5 Cox v. Glue, 1848, 5 C. B. 533, 
field, [1891], A. C. 100. 549. 

2 Errington v. Met. Ry. Co., 1882, 19 * Hodgson v, Field, 1806, 7 East, 
Ch. D. 559; Loosemore v. Tiverton 613, 620. 
Ry. Co., 1883, 22 Ch. D. 48; A.-G. of 7 See MacSwinney, 25. 
Ontario v. Mercer, 1883, 8 App. Ca. 8 See sec. 75, infra, p. 298. 
767. 9 35 & 36 Vict. c. 76, s. 72. 

3 Fry, J., in Loosemore, cit. 10 See infra, pp. 298, 352. 
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Mines royal and base—Ownership generally—The Rule that the Owner of 
the Surface is Owner of all beneath—Boundaries—Reservations—Ex- 
clusive use—Accessorial Rights—Mines under Highways—Mines under 
Railways and Waterworks—Mines under Lochs—Mines under Rivers— 
Mines under the Foreshore—Mines under the Sea—Mines under Glebes— 
Mines under Commonty—Mines as the Subject of Liability for Casualties 
of Superiority—General Principle of the Law of Servitude illustrated by 
Mining Cases. 


Mines royal and base.—The first mining statute in Scotland, 
1424, c. 12, called by Lord Curriehill the “original Act of 
Annexation of mines,”! enacted: “Gif onie mine of gold or silver 
be founden in onie lordis landes of the realme, and it may be 
prooved that three halfe-pennies of silver may be fined out of 
the pound of lead, the Lords of Parliament consentis that sik 
mine be the kingis, as is usual of other realmes.”? From the 
phrase “in onie lordis landes” it would appear that the right 
of the Crown to the gold is absolute, whether it be found in a 
mine, or upon the bed of rivers, or elsewhere upon the surface. 
Whether this Act was declaratory of the common law is a 
question of purely historical interest.2 The Act, however, indicates 


a 


1K. Breadalbane v. Jamieson, 1875, 
2 R. 826, 829. 

2 James 1. Scot. The State pre- 
rogative of different countries with 
respect to mines and minerals will be 
found in Rogers on Mines, chap. iii., 
and Walmesley’s Guide to the Mining 
Laws of the World, 1894. 

3 See Rankine, Landow. 149, 150. 
In the “great cases of mines” in 
England (Plowden, 1568, p. 327), it 
was laid down (pp. 310, 366-7): 
“Tf the ore or mine in the soil of a 


subject be of copper, tin, lead, or iron, 
in which there is no gold or silver, 
in this case the proprietor of the 
soil shall have the ore or mine, and 
not the Crown by prerogative. A 
mine royal, whether of base metal 
containing gold or silver, or of pure 
gold and silver only, may, by grant 
of the king, be severed from the 
Crown, and granted to another ; for 
it is not an incident inseparable to 
the Crown, but may be severed from 
it by apt and precise words.” Plow- 


Mines royal 
and base, Act 
1424, c. 12. 
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that all other minerals except those mentioned were at that time 
not inter regalia. Therefore, base minerals were regarded as a 
part and a pertinent of lands under a charter of the Crown 
or of a subject superior! It appears from the preamble of the 
next statute (1592, c. 3), that previous to that date the Crown 
had established the practice of letting out to adventurers— 
largely foreigners—the whole mines and minerals in the country, 
for payment to the Treasury of a tenth of the proceeds by way 
of rent or lordship. This practice seems to have discouraged 
mining enterprise. Accordingly, an Act, which assumed the 
full right of the Crown to obtain as to all mines, was passed 
in 15923 ordaining that it “sal be lesum to his (the King’s 
hienes and his successouris w’ auise of the thesaurare and of the 
said Mr. of the Mettallis coniunctlie and for reasonable com- 
positioun to sett in few ferme to every erle, lord, barroun, and 
vther frehalder win this realme all and quhatsumeuir mynis 
of gould, siluer, copper, leid, tin, and vther quhatsumeuir mettallis 
or mineralis qlk is or may be found within their awin landis 
and heritages, with pouer to thame to seik and discouer, lauboure 
and work, the saidis mettallis and minerallis, and to sell, dispone, 
or sett the mynis thairof in takkis or feu w’ consent alwyis of 
the said thesaurare and maister of the mettallis coniunctlie in 


den’s case decided that if gold and 
silver were contained in a base mine 
in the land of a subject, not merely 
the gold or silver, but the base metal 
also belonged to the Crown. By 
1W. & M. c. 30, 5s, 3, and 5 W. & M. 
c. 6, s. 1, mines of base metals are 
not royal property, though gold and 
silver may be extracted from them ; 
and the Crown’s right in them is one 
of pre-emption only, 5 W. & M. «. 6, 
8 2/550) Geo, tre) lea) See AL-G: 
v. Morgan, 59 L. J. Ch. 772; aff. 
[1891] 1 Ch. 432. A Crown grant of 
“mines” in England passes a royal 
mine in the lands conveyed (Plowden), 
but a Crown grant of “mines” in a 
conveyance of Crown lands passes 
only the base mines, not royal mines ; 
express licence from the Crown being 
required by a subject superior to 
work them. As to the Colonies, see 
Woolley v. A.-G. of Victoria, 1877, 
2 App. Ca. 163. Stair (ii. 3. 60), says 
of grants of regalia: “Yet that will 


not comprehend all, as first mines 
of gold and silver, or of lead of that 
fineness (as above stated), which 
mines are declared to belong to the 
king, wherever they can be found. 
But mines of iron, copper, and lead of 
less fineness belong to the proprietor, 
and are not accounted with us regalia, 
though im some other countries they 
be.” But see Sir George Mackenzie, 
Obs. p. 8, and other authorities in E. 
Breadalbane, cvt. 

T HTS kale Gould pel Gis s tales 
74; Bell, Pr. 669, 740; Anstrutoer 
v. Anstruther, 1796, 3 Pat. App. 
483. 

2 See Cochran - Patrick’s Records 
of Mining in Scotland for a collection 
of early Acts and documents relative 
to mines; and Atkinson’s Golds Mynes 
in Scotland, Bannatyne Club, 1825, 
for a history of early gold workings. 

$1592, ¢ 31, James vi. Scot, 
Thomson’s Acts, vol. i. pp. 556, 
558, 559. 
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maner foirsaid to vtheris thair subtenentis at thair pleasure as 

thair proper gudis and heritage. ... Payand thairfore zeirlie, 

... the just tent part of all and haill the said gould, siluer, 

copper, leid, tin, and vtheris minerallis qlk sal be found and 

gottin zeirlie wn thair saidis landis and heritageis vpoun the 

ground quhair the same sal be found in sic vre and qualitie as 

the sam sal be gottin out of the erth frelie”—and failing their 

working on due premonition minerals which had been discovered 

on their estates, “to sett the sam in few or tak or vtherwys to 

caus work the same or to mak rycht thairof to ony vther persone 

at his grace pleasure.”! The meaning of the later statute seems 

to be, not to give the Crown a greater right to base mines than 

it possessed prior to the Act, but that gold and silver mines 

until feued out are the property of the Crown, and that when 

feued out the reddendo is to be a tenth part of the produce. 

This statute has been construed not only asa premissive Act, Is compulsory 
but as a compulsory one. Thus the Crown has been held bound, 4% 

when required, to grant the minerals to a grantee of lands under 

a Crown charter;? and the same rule applies when the grantee 

holds not immediately of the Crown, but of a subject superior.‘ 

In Ochterlony v. E. Selkirk,> it was held that where such a grant Effect of grant, 
has once been made, an adjudication of the lands without mention ae: o 
of the mines and minerals carries the mine, etc., in preference 

to a subsequent adjudication of the lands with express mention 

of the mines and metals. The judgment was explained thus by Explained, 
Lord Monboddo: “that mines of lead and copper, such as those 

in dispute, were not inter regalia, either by the common law or 

by the statute of James L, although the Act of 1592 does indeed 

speak generally of all mines which, by that Act, are supposed 


1 See two cases of the same date minerals. Should he not do so, all 
where Crown grants were made with damage done by the master of metals 
a privilege that the export duties upon or others was to be paid. Thomson’s 
lead ore were not to be paid by the Acts, vi. 207; Car. 11. c. 131. 
grantee. Lord Advocate v. Hopetoun, 2 Lord Curriehill in E. Breadal- 
1827,2W.&S. 644, and Lord Advocate bane, cit. p. 832. It was long un- 
v.D. Buccleuch, 7b.647. Inconsequence printed, and not known to Craig, 
of surface damages caused by lessees Stair, and Mackenzie (Rankine, 
in the working of minerals, an Act was Landow. 151). 
passed in 1649 making it compulsory 3 E. Hopetoun v. Officers of State, 
upon lessees of mines tosummon the 1750, M. 13,527. 
heritors before the Lords of Council 4). Argyle v. Murray, 1739, 
to hear it found that probable pre- M. 13,526; Elchies, voce Regalia, 
sumption existed that minerals were No, 3. 
in the ground. The heritor was to 5 Ochterlony v. E. Selkirk, 1755, 
be preferred in working his own M. 164 (stated also 2 R. 833 shortly). 
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to be in the gift of the Crown.”! Lord Curriehill says of it: 
“The rationale of this judgment appears to me to be that, in the 
general case, a grant of mines from the Crown in favour of the 
proprietor of lands in which the mines are situated has the effect 
of reuniting the mines and the lands, so that the whole will 
pass to the successor of the grantee by any conveyance, voluntary 
or judicial, in which the mines are not expressly excepted, unless 
perhaps where the grantee has himself made a previous separate 
conveyance of the mines to another.”? No case occurred on the 
statute till E. Breadalbane v. Jamieson,? more than a century 
later, in which a proprietor of lands obtained from the Crown, 
in terms of the Act 1592, c. 31,a separate charter of the mines 
of gold, silver, and other metals and minerals in the lands. 
Subsequently he executed an entail of the lands without mention 
of the mines and minerals. It was held that the mines and 
minerals were brought under the entail as parts and pertinents 
of the lands. The question arose in this case as to how far the 
Crown, by granting to a subject the mines and minerals within 
his lands reunited them with the lands, so as to render it 
necessary for a separate title to these subjects being afterwards 
completed by the vassal. Lord Curriehill, whose judgment was 
upheld on appeal, held that such a grant does not ipso jure 
effect the consolidation of the mines and metals with the lands. 
“On the contrary, they may remain separata tenementa, and held 
on separate titles, and for payment of a separate veddendo, and 
they may therefore be the subject of a separate conveyance or 
transmission. It appears to me, however, that the question is 
to be solved mainly by ascertaining the intention of the vassal 
in taking the Crown grant.” 4 

Ownership generally.—Adapting the definition of ownership 
in land given by Professor Rankine, ownership or property in 
mines may be defined as a legal relation existing between the 
owner and the mine whence flows to the former the right to use 
and dispose of the latter indefinitely, so far as he is not restrained 
by law or paction. Under the right to “use and dispose” are 
embraced the jus utendt, jus fruendi, and the jus abutendi. These 
rights enable the owner of mines to enjoy peaceable possession of 
them, to alienate them onerously or gratuitously, to burden or 
create servitudes over them, and entitle him to enjoy, possess, use, 


15 B.S. 836, 5 B.S. 680. ® Rankine, Landow. 91, and 
42h. 8383. authorities there quoted. As to en- 
31875, 2 R. 826. croachment, see infra, Chap. X. p. 
4 


Ib, 832. 247. 
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win, alienate, consume, and absolutely work out all the minerals 
they contain. Further, ownership entitles the proprietor to pro- 
tection in the occupation and use of his property ; and he may, in 
virtue of it, prevent any encroachment on his possession, however 
inoffensive and under whatever pretext. 

This plenum dominium, or absolute property, suffers certain 
well-defined limitations both at common law, by statute, and by 
provisions in favour of individuals. An example of the limitation 
of common law is afforded by the doctrine that a proprietor must 
so use his property that his neighbour’s property is not injured 
thereby.2 Again, certain statutes have been passed to render com- 
pulsory the alienation of mineral estate for the public good; thus 
limiting the power of continuous occupancy and enjoyment of it.3 
Examples of limitations imposed by provisions in favour of 
individuals are found in those incidental to support and other 
servitudes; and also in those which occur in the case of the pro- 
prietor’s title being limited ; as a liferenter, or heir of entail.* 

The Rule that the Owner of the Surface is Owner of all 
beneath,—Mines, and minerals not yet separated from the soil, 
are heritable estate ; and the general rule concerning them is that 
the owner of “lands” holds the property of everything above, 
upon, and underneath the surface of the ground;°® with the 
exception, in certain cases, of gold and silver mines.6 Lord 
President Inglis thus explains this rule: “ Now, where there is no 
question about minerals, and no division of the surface and the 
underground estate between two different owners, there can be no 
doubt of the application of the general rule that the owner of the 
surface is owner ad centrum, or, as Lord M‘Laren very properly 
expresses it, the vertical measurement of his property is indefinite 
—it knows no limits. And therefore, while in the case of land it 
might probably be quite competent to a railway company to take 
an underground portion of a landed proprietor’s estate... it 
seems to me abundantly clear that where the property belonging 
to the owner is a house, the ground upon which that house stands 
is just as much part of the house as the walls or the roof of it, 
and the ground upon which it stands is not a few inches or a few 
feet or a few yards in depth from the surface, but it is the entire 


1 See infra, p. 247. 4 See Chap. III. p. 53. . 
2 See this principle illustrated at 5 Stair, ii. 3. 74 et seqg.; Ersk. ii. 
pp. 178, 216, 257 et seq., infra. 6. 1 et seq. ; Bell, Pr. 638, 940. 


3 Railway Clauses Consolidation ° See pp. 20-22, supra; 1424, c. 12 ; 
Act, and Waterworks Clauses Acts, 1592, c. 12; E. Breadalbane v. Jamie- 
see mnfra, pp. 80, 82, 184. son, 1875, 2 R. 826. 
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underlying strata as far as the imagination can carry you. In 
short, the only subject, after the house is built, which belongs to 
the proprietor is the house, and the house includes not only all its 
ordinary adjuncts upon the surface, but the whole underground 
below the surface.”! Accordingly, although mines do not pass in 
a disposition of lands which is not intended to convey them, as, 
for example, in a conveyance of superiorities, mines of minerals 
and coal, and quarries of limestone, marble, etc., are included 
under the term “lands” in an original grant from the Crown, and 
also in a disposition of “lands” from a subject superior.* 

Formerly ® mines and minerals passed under a grant of lands 
as part and pertinent; and under the maxim that “lands” 
includes the subjacent minerals unless they have been specially 
reserved or constituted a separate feudal estate, coals were held 
carried by a disposition of a “house, yards, and parks.”® Again, 
lead and copper mines held by a separate Crown charter under 
the Act 1592, c. 31, by an owner of “lands,” fell under an adjudica- 
tion of the lands.’ Mines are also brought under an entail of 
lands which makes no special mention of them.’ Coals were 
found to have been carried by possession in virtue of a common 
clause of “parts and pertinents” against one infeft in the coal- 
heughs ;° but a mere grant of lands and possession of the surface 
without possession of the coal cannot be set up against a grant of 
the same lands with the coal and possession thereof, on the doc- 
trine that where land is possessed by one barely as a pertinent, 
and by another in virtue of an express right, he who possesses 
under the express right in dubio is preferred. 

Where the title is ambiguous, it may be interpreted by 
prescriptive possession. The rights claimed, however, in virtue 
of a title so interpreted, must not be inconsistent with the title on 
which the possession is founded. Thus, forty years’ possession of 


1 Glasgow City Ry.Co.v, Macbrayne, 6 Bruce v. Erskine, 1716, M. 9642. 
1883, 10 R. 894, 902. 7 Ochterlony v. E. Selkirk, 1755, M. 
2'See p. 17. 164. 
8 Stair, i. 3.74; Ersk. ii. 6. 1,5, 16; 8 E. Breadalbane v. Jamieson, 1875, 
Bell, Pr. 669, 740. See Mitchell v. 2 R. 826. 
York Buildings Co., 1777, 6 Pat. App. ® Lord Burly v. Sime, 1662, M. 
795. 9630. 
4 Ib. ; see also pp. 17, 31. 10 Anstruther v, Anstruther, 1796, 3 
5 Before 1850; Lord J. C.-Hope Pat. App. 483; Anderson v. Cadells, 
in Gordon v. Grant, 1850, 13 D. 1, 18038, 4 Pat. App. 532. 
said: “A grant of the lands of A. 11 Ersk, ii. 6. 3. 
is as extensive as a grant of the 12 Twenty years, Conv. Act, 1874, 
lands of A. with parts and perti- 37 & 38 Vict.c. 94, s 34, amending 
nents.” UGZ, ©, 1%, 
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eee ene eer re ee ng 
minerals upon a disposition of superiority alone does not constitute 
an unassailable title to the minerals “ Possession of the surface Possession of 
may be possession of the minerals where there is no separate title swiace not 
to them ; but it is not always so.”? Accordingly, working of coal an - os 
in one parcel of lands conveyed separately, though in the same minerals. 
charter, and under the same reddendo with another parcel in the 
same barony, is no proof of possession of the coal in the other 
parcels.? Prescriptive possession though competent to interpret a 
written title, cannot establish any right which is manifestly con- Possession 
tradictory of the terms of the grant. Thus, Lord Haddington ™™** is ; 
brought declarator of his right to work quarries in the park of title, oe 
Holyrood House, in virtue of forty years’ possession of the right as 
a pertinent of his grant as keeper of the park. Although the exer- 
cise of the right was held not proved, it was held that the keeper’s 
duty was to preserve the park, and that the privilege claimed being 
in contradiction of the grant, could not be sustained.t Further, the 
exercise of possession must be full and uninterrupted. A competi- 
tion arose between one infeft in lands with parts and pertinents, 
followed by prescriptive possession of the minerals, and another When posses- 
having an express grant of the minerals. It was held that in the SP of surface 
former case there must be possession of the minerals themselves, and ee = 
not of the surface only ; that while possession for every day, or even 
every year of the forty years, cannot be required, there must be 
such possession by working the coal during the prescriptive period 
as to leave no doubt in the mind of either party that the coal was 
in the possession of the party pleading prescription.> But where 
a title contains an express grant of the minerals, possession of the 
surface alone is sufficient to complete a prescriptive right to the 
minerals, the working of minerals being res mere facultatis.® 

Gold and silver mines, being inter regalia, do not pass as a Royal mines do 
pertinent of the lands unless they have been expressly granted in TO en 


; : granted by 
the first instance by the Crown; they form an exception to the Crown. 
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and continu- 
ous. 


1 Fleeming v. Howden, 1868, 6 M. 
782. See also Orr v. Mitchell, 1893, 
20 R. (a. 1) 27. 

2 Lord Deas in Fleeming, cit. 795. 

3 Forbes v. Livingstone, 1827, 6 8. 
TGie 1821) le Sa282)- 918255 1 Wierd s- 
657. 

4 Officers of State v. E. Haddington, 
1830, 8 S. 867; rev.5 W.S.570. See 
also Kerr v. Dickson, 1840, 3 D. 154 ; 
aff. 1842, 1 B. App. 499, where forty 
years’ possession of a feu which 
omitted from a progress a reservation 


of “full liberty of quarrying on the 
beach and shore still belonging to 
me,” was held inept to found pre- 
scription as being inconsistent with 
the title of the feuar. 

5 Forbes v. Livingstone, 1827, 6 8. 
167 = 1821, 1 5.1282 571825, 1 W. 3s. 
657. See Mitchell v. York Buildings 
Co., 1777, 6 Pat. App. 795 ; Anderson 
v. Cadells, 1803, 4 Pat. App. 532. 

6 Crawfurd v. Bethune, 1821,1 5,111 
(N. E.110); Crawford v. Durham, 28. 
(N. E.) 97 ; 1826, 48. 665 (N. E. 670). 
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Effect of 
bounding title. 


Ambiguity in 
terms. 


Highway. 


Canal. 


River. 


Loch. 


Sea. 
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general rule that all things ad centrum are comprised in the 
grant! Under a barony title, such regalia as have been granted 
to the baron are held to be conveyed, if not excepted;* but a 
barony title, though a good title for prescription even of regalia, 
does not, per se, carry them unless they are expressly granted. 
Boundaries.—When the title to mines is a bounding charter 
or title,‘ the right of the grantee-is limited to what is in the grant. 
Possession beyond the boundaries is simply an act of encroachment 
on the property of another; and, being in the face of the title, 
cannot avail the possessor to establish ownership.> Accordingly, if 
there be no ambiguity in the description of the lands conveyed, 
proof of possession is excluded;® but if the terms be ambiguous, 
extrinsic evidence is allowed to interpret them.” In mineral cases 
the amount of possession by the grantee is the leading element.® 
Where the boundary is a highway, the highway ° and the minerals 
beneath are, as a rule, excluded from the grant; but when a high- 
way is de facto, though not expressly by the conveyance, the 
separation between two properties, there is a presumption that 
the middle line of the road is the boundary. A boundary by the 
bank of a canal means the outer line of the towing-path! A 
boundary by a non-tidal river or stream, contrary to the rule that 
what is described as a boundary is excluded therefrom, means the 
medium filum of the river. In the case of lands bounded by a 
loch, the ordinary and natural extent of water unaffected by drought 
or floods is taken to be its contour.’ Another exception to the 
general rule is a boundary by the sea. In a question between 


1 Stair, u. 3. 60; E. Breadalbane v. 
Jamieson, 1875, 2 R. 826. 


219; Dalhousie’s Tutors v. Min. of 
Lochlee, 1890, 17 R. 1060. See also 


» Ersk. ii. 6. 18; Argyle v. Camp- 
bell, 1668, M. 9631. See Lord Advo- 
cate v. Sinclair, 1865, 3 M. 981; aff. 
5 M. (H. L.) 97; Lord Advocate v. 
M‘Culloch, 1874, 2 R. 27. 

3 Lord Advocate v. Cathcart, 1871, 
9 M. 744, 749. See also D. Montrose 
v. M‘Intyre, 1848, 10 D. 896, and 
pp. 42-45, infra. 

* Either wholly or partially, Gird- 
wood v. Paterson, 1873, 11 M. 647. 
As to the constitution of bounding 
charters, see Craigie, Her. Rights, 
49. As to measurement and plans 
see infra, pp. 95, 96. 

5 Rankine, Landow. 95. 

6 Darroch v. Ranken, 1841, 4 D. 


p. 31. 

7 As to discrepancies between plans, 
measurements, and descriptions, see 
infra, pp. 95, 96. 

8 As to this, see pp. 24, 25, supra. 

® Ewing v. York, 1857, 20 D. 351. 

10 See as to this, infra, p. 35. 

4 Fleeming v. Baird, 1841, 3 D. 
1015. 

12 Wishart v. Wyllie, 1853, 1 Macq. 
389 ; Gibson v. Bonnington Sugar 
Co., 1869, 7 M. 394 ; Lord Cranworth 
in Bicket v. Morris, 1866, 4 M. (H. L.) 
44, 50. 

13 Baird v. Robertson, 1839, 1 D. 
1051 ; Graham v. Boswell, 1835, 1 D. 
1053 (note). 
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superior and vassal, a boundary by the sea,! seabeach,2 seashore,? or 
by a navigable tidal river,‘ gives a right of property in the minerals 
in the foreshore. But when the boundary is the “sea-flood” or 
“flood-mark,” the foreshore is excluded,’ and the disponee cannot 
acquire the minerals by prescriptive possession of the lands.® 
It has been held that if a proprietor, having no express title to 
the foreshore, feus out lands adjacent to the sea or to a navigable 
tidal river, bounded by the “ flood-mark,” he is not entitled to inter- 
ject himself between the feuar and the sea, but is held to have given 
the feuar all the estate in the foreshore which he himself had.” 
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It is the duty of a superior, in feuing out lands with reserva- Onus of proof. 


tions of mines and minerals, to define clearly and precisely the 
boundaries of the lands to which the reservations are to apply. 
The Duke of Hamilton was superior of certain lands which had 
originally been feued out by his ancestors to different vassals, 
without any distinct specification of the boundaries. In some of 
the grants the minerals were reserved to the superior, but in 
others they were not reserved. The dominiwm utile of the whole 
lands, after the lapse of a century, became vested in the same 
person ; and a question arose as to the boundaries of the parcels 
in which the minerals had been reserved. It was held in an 
action of declarator that the primary onus of proof was upon the 
Duke to prove to which lands the reservations applied,’ although 
counter presumptions might arise from the titles, the possession, 
and the conduct of the parties. 


Reservations.—Nothing is more common than for a superior Effect of reser- 


in feuing out land to retain to himself, expressly by way of excep- 
tion or reservation,’ or by implication,“ the mines and minerals 


1 Mags. of Culross v. E. Dundonald, 
1769, M. 12,810 ; Campbell v. Brown, 
1813, F. C. 444; Boucher v. Craw- 
ford, 1814, F. C. 64. 

2 Cameronv. Ainslie, 1848, 10 D. 446. 

® Mags. of Culross v. Geddes, 1809, 
Hume, 554 ; Boucher, ut swp. ; Officers 
of State v. Smith, 1846, 8 D. 711; aff. 
1849, 6 B. App. 487. 

4Todd v. Clyde Trs., 1840, 2 D. 
357 ; aff.2 Rob. App. 333; Berry v. 
Holden, 1840, 3 D. 205. 

5 Rankine, Landow. 100, 101; see 
infra, Foreshore, p. 42 et seq. 

6 Smart v. Mags. of Dundee, 1797, 3 
Pat. 606 ; Suttie v. Gordon, 1837, 15 
S. 1037 ; Todd v. Clyde Trs., wt sup. ; 
Kerr v. Dickson, 1840, 3 D. 154 ; aff. 


1 B. App. 499; Berry v. Holden, ut 
sup. ; Mags. of St. Monance v. Mackie, 
1845, 7 D. 582. 

7 Hunter v. Lord Advocate, 1869, 
7 M. 899; Montrose v. Commercial 
Bank, 1886, 13 R. 947. 

8 D. Hamilton v. Graham, 1872, 10 
S. L. R. 61, onus in the circumstances 
held discharged. 

9 Ib., Lord Ardmillan, p. 62. 

10 An exception is part of the thing 
granted ; a reservation issues out of 
the thing granted. This distinction 
of the English law seems to have no 
practical application in Scotch law, 
MacSwinney, 11. 

11 Anstruther v. Anstruther, 1796, 
3 Pat. App. 483. 
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Kind of reser- 
vations—pro- 
perty and 
servitude. 
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therein; and, “as these are excepted both from the transmission 
and from the warrant to infeft the vassal, they will continue 
vested in the superior by virtue of his own title”! In such a 
case the mines are constituted a separate feudal estate. Where 
the surface and the underlying mines, or the different strata of 
the subsoil, are differently owned, they are separate tenements, 
with all the incidents of separate ownership.2, The general rule 
in the case of a feu-contract, contrary to that which obtains in the 
case of a lease,? is that everything is given which is not specially 
reserved.t Reservations, like dispositions of land, are construed, 
as already explained, according to the plain meaning of their 
phraseology. And when one mineral only is reserved, there is a 
plain indication on the part of the reserver that the other minerals 
are to pass in the grant. Lord Campbell says of a reservation of 
coal in a grant of lands, that everything else is carried to the 
disponee—“ stone, lime, earth, water, etc. The wastes will also 
belong to him after the coal and minerals are worked out.”° It is 
therefore necessary, in a reservation of mines and minerals, to 
define with precision the coal, metals, and other valuable sub- 
stances which the reservation is to include. A quarry of stone of 
rare quality, and peculiarly adapted for purposes of architecture, 
was held to pass in a grant of lands, and not to be embraced in a 
reservation of the “haill mines and minerals of whatever nature 
and quality.”* Again, an owner of lands with a title reserving 
the “ liberty of working coal and other metals, fossils, and minerals,” 
was held entitled to work a freestone quarry upon the lands.6 If, 
therefore, freestone, limestone, or any other substance is intended 
to be reserved from a disposition of lands, it requires special 
mention ;’ and a power to take stones and other minerals not 
falling within a principal reservation must be specially reserved 
to render the right effectual.§ . 
There are different kinds of reservations, however, and they 
vary in their extent according as a right of property or a right of 
servitude only is the subject of the reservation.® Thus a right of 


1 Menzies, Feud. Cony. 599. ™ Forth & Clyde Nav. Co. v. Wil- 

” D. Hamilton v. Graham, 1871,9 sons, 1848, 11 D. 122 (blackband 
M. (H. L.) 98, 103. ironstone). 

3 See infra, p. 97. 8 Menzies, Feud. Conv. 599. 

4 Menzies v. E. Breadalbane, 1822, 1 * See a clause in a charter purport- 
Sh. App. 225. ing a right of common property, not 

5 Simson v. Ker, 1792,2 Pat. App. a servitude, Baird & Co. v. Feuars of 
238, 243. Kilsyth, 1878, 6 R. 116,—a case raised 


° D. Hamilton v. Bentley, 1841,3 upon the right to work minerals, and 
Ds decided on title to sue. 
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property in a corporeal subject is reserved—or, more strictly, is Mlustration of 
never parted with—under the following clause: “reserving to us and pec me 
our heirs and assignees all and singular the mines of coal, ete., and aie 
other metals and minerals, with full power to us and our foresaids, 

now and in all time hereafter, to search for, work out, and dispose 

of to our own use the said metals and minerals, and make use of 

such parts of the lands before disponed as shall be necessary for 

these ends—we and our foresaids always satisfying and paying the 

whole damages which the said A. 8. and his foresaids shall sustain 
thereby.”! The reserved strata here are excepted from the grant ; 

and for the purpose of rendering the reservation more precise and 

effectual the powers of working are added. But these details are 

only accessory to the principal reservation, and are not essential 

to its validity ; for a proprietor has been found entitled to search 

for coal in lands let, upon satisfying the tenant for damage done, 

although the lease contained no stipulation to that effect in favour Mustration of 
of the landlord? Again, a reservation in a disposition running Stays ot 
thus: “reserving always to the said Duke, his heirs and successors, 

the privilege and liberty of winning coals, and digging shanks, and 

making ways,” etc.,? is in reality the reservation of a servitude; 

that is to say, the lands are disponed under a real burden. The 

phrase was construed as entitling the superior to sink pits within 

one of the feus so as to work coals beyond it. Its effect has been 

spoken of as that of a re-grant by the disponee* A right granted 

to a vassal of so much coal in the coal-heughs of the superior’s 
remaining land as would serve for the use of the house and 

family of the vassal, was also regarded not a right of property 

but of servitude.’ A similar construction was put on a grant of 

“as many coals from the coal-heughs of B. as the said J. M., or 

his heirs and assignees foresaid, may use, sell, or give away at 
pleasure.”® The question of ownership or servitude was sharply Question raised 


i i 7 ae in Graham v. 
brought out in Graham v. Duke of Hamilton.’ The superior feued Fyn, 


1 Simson v. Ker, 1792, 3 Pat. App. 
238. 

2 Smith v. Macgill, 1768, M. 15,266 ; 
regarded analogically by Prof. Bell to 
apply in the case of feu rights. See 
contra L. Ch. Eldon in Menzies v. E. 
Breadalbane, 1822, 1 S. App. 225, 
evidently treating of English law. 

3 Davidson v. D. Hamilton, 1822, 1 
S. 411 (N.E. 385), erroneously decided 
on general grounds, though perhaps 
right on specialties ; see Graham v. D. 


Hamilton, 1869, 9 M. (H. L.) 98, 104; 
and see Lord Brougham in Turner v. 
Ballandene, 1834, 7 W. & 8. 163. 

4 Graham, cit. 9 M. (H. L.) 102, per 
L. Ch. Hatherley ; see also D. Suther- 
land v. Heathcote, [1891], 3Ch.504, 516. 

5 Harvie v. Steuart, 1870, 9 M. 
129; incidentally, the case involving 
questions of conveyancing. 

6 Tb, 144. 

71869, 7 M. 976; rev. 1871, 9 M. 
(Di. 98: 
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out lands with a reservation to himself of “all and sundry the 
coal and limestone, so as it shall be lawful to the said Duke and 
his foresaids to set down coal pits, shanks, and sinks, and win coal 
and limestone within the bounds of the said lands,” ete. The 
question was whether the superior had the right to use under- 
ground passages formed by the partial excavation of the minerals 
for the purpose of conveyance of his minerals from adjoining lands. 
The Court of Session by a majority regarded the right as one 
servitude only, which was to be used only for the use of the 
reserved minerals, which estate could only be enjoyed by the 
removal of the coal; and that when excavated the space reverted 
to the owner of the remainder of the soil. The House of Lords, 
however, held, also by a majority, that the reserved right was one 
of property ; and this being so, the superior was entitled to use it 
for the purposes claimed, or, in fact, for any purpose, so long as he 
did not trespass upon the property of the grantee. It was also 
pointed out that if the whole reserved strata had been removed, 
the superior could not have used the top of the subjacent strata 
as a roadway for the conveyance of adjoining minerals, for this 
would have been an act of trespass.1 And even where there was 
no express conveyance of minerals to a vassal, a reservation of 
ownership of coal was instructed by a reservation in the charter 
to the superior of “full power, right, and liberty to win coals and 
coal-heughs,” combined with a declaration that it should not be 
“leisome to the vassal to set down coal-heughs or win coals upon 
the foresaid lands.” It has also been held that where there is no 
plain indication to the contrary, a reservation of the liberty of 
working coal and other metals, fossils, and minerals, means a 
retention of the property of the mineral estate, and not the mere 
privilege of working it. The case of Dixons v. Buchanan ‘ affords 
an example of a right of servitude only being reserved. A seller 
of land and subjacent minerals reserved right to the tenth of the 
gross output beyond a fixed quantity of the coal in certain lands, 
free of all expense. This condition was declared to be a real burden 
on the lands, It was implied from the terms of the reservation and 


1The English law is the same, 
Proud v. Bates, 1865, 34 L. J. Ch. 406. 

2 Bain v. D. Hamilton, 1865, 3 M. 
821; 1867, 6 M.1. A clause “that 
it shall not be leisom to J. CG. and his 
foresaids to dig for coals, stones, sand, 
ete. etc., without the consent of the 
granters,” was held no obstacle to 
covering the ground with buildings. 


Govs. Heriot’s Hospital v. Ferguson, 
1773, M. 12,817; aff. 3 Pat. App. 674. 

8 Dunlop v. Hamilton, 1884, 11 R. 
963 ; aff. 12 R. (H. L.) 65 ; following 
Livingstone v. York Buildings Co., 
1776, 5 B. S. 559; aff. 10 App. Ca. 
816 (note 6); Inverkeithing Mags. v. 
Mowbray, 1778, 5 B. 8. 559. 

* 1825, 48. 355 (N. E. 360), 7S. 324. 
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a subsequent declaration that the coals should be worked from pits 

situated on the lands themselves. On a remit it was ascertained 

that to work the coals by pits situated on other lands would give 

rise to disputes, and put the holder of the lordship to inconvenience ; 

and the Court held that he was entitled to have them put out on 

the lands he had soldt A clause in a disposition of a coalfield 

making the successive disponees and their heirs liable for surface Surface damage 

damages does not impose a real burden, in the sense of making each Sepa for 

proprietor liable for all damage done to neighbouring lands.2 , 
In addition to the cases already noticed,? upon the question 

whether a particular mineral is reserved or not, there is a class of 

cases in which ambiguous words have been used in the dispositive Construction 

clause of conveyances. Thus the word “lands” in a disposition eee? 

includes the minerals, as a general rule;* and the dispositive is ab iad 

the ruling clause when there is repugnance between it and the 

narrative. Other clauses in the deed, however, may explain the 

measure of the dispositive, but only in cases of ambiguity.’ 

Ambiguity exists not only when the meaning cannot be told, but When does 

when two meanings exist, one more obvious than the others #?ewty 

Each case must rest on its own merits, but evidence of intention 

can never put on dispositive words a meaning of which they are 

not susceptible. In Erskine v. Schaw,! a conveyance of “all and 

-haill the said lands of G.,” where the disponee was feuar of the 

lands under exception of the coal, whilst the disponer was owner 

of both the superiority and the reserved mineral, was held to con- 

vey the coal as well as the superiority. But where the narrative 

clause of a deed showed that the grantor’s intention was to convey Intention to be 

the superiority alone, the term “lands” was construed not to in- ea 

clude the minerals.1!_ The circumstances at the date of the grant- ana in view of 

ing of a disposition of lands reserving to the disponer certain circumstances 

minerals, must be taken into account in construing a reserved ae 

power “to work, win, and carry away the said coal, provided 

this be done without entering upon the surface of the said lands 

and estate.” 


1 The question of physical impossi- 7. Ch. Herschell in Orr wv, 
bility did not enter the case. Lord Mitchell, 1893, 20 R. (H. L.) 27, 
Alloway dissented. 32. 

2 Baird’s Trs. v. Mitchell Innes, 1851, 8 Lord Macnaghten, 7). 33. 

13 D. 982. 3 Supra, pp. 9-15. ® Lord Watson, 2b. 31. 
4 See supra, pp. 23-26. 10 Not reported, but stated in Orr, 
5 Bell’s Pr. 760. cit., and 19 R. 704, note. 


6 Fleeming v. Howden, 1868, 6 M. 11 Orr v. Mitchell, crt. 
782; Lord Advocate v. M‘Culloch, 12 Bank of Scotland v. Stewart, 
1874, 2. 27. 1891, 18 R. 957. 
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When reservations of mines and minerals have crept into or 
dropped out of a progress of titles, the Court has gone back to the 
original charter to ascertain the rights of superior and vassal. 
Thus, vassals held lands for more than a century under titles 
conveying to them the entire right to the lands, with the coal and 
limestone, ete. On a renewal of investiture in 1788, a reservation 
to the superior of the coal and limestone was for the first time 
inserted, and repeated in the subsequent titles. There was no 
evidence of any transaction about the minerals between the 
parties, nor any working of them; and it was held that the reser- 
vation was ineffectual! In Boyd v. Bruce,? it was held that a 
reservation of mines and minerals in a precept of clare constat by 
a superior who had feued lands without such a reservation, was 
inept to limit the precept as a warrant for infeftment in the fee of 
the lands. And the omission of an exception of coal, metals, and 
minerals for upwards of seventy years in charters by progress to a 
feu right originally granted subject to the exception, was held not 
to be a competent mode of conveying the excepted minerals to the 
vassal? Similarly, if a title is ambiguous, it is competent to go 
back to a previous charter to ascertain what is conveyed under it.* 

Exclusive use of Mines.—From what has been already 
pointed out,’ it follows that the proprietor of a mine is entitled to 
the exclusive possession of it, and in virtue of this right he can 
resist any encroachment made within his boundaries by his 
neighbour’s mining. Thus, where an upper mineral tenant sunk 
a pit near his march, and exploded large charges of gunpowder in 
order to get rid of water, and the explosions were followed by a 
rush of water into the lower heritor’s mines, the latter was found 
entitled to interdict on the ground that the explosions were cal- 
culated to dislocate the strata in his coalfield, though there was 
no evidence that prior explosions had resulted in dislocation.7 
Again, in Wilsons v. Waddell,8 B. and C., lessees of minerals under 
adjoining lands, worked one seam of coal, which cropped out in 
B.’s holding and dipped towards C.’s; B. worked out all the seam 
within his holding, causing the surface surrounding the outcrop to 
subside and sink into sits and crack into fissures, through which 
water infiltrated into C.’s holding. It was held that B. was under 


1Graham v. D. Hamilton, 1842, 5 Supra, p. 22. 


4 D. 482. ® See Rankine, Landow. 124, 126 ; 
2 1872, 11 M. 243. and as to encroachment, infra, p. 247. 
3 Hutton v. Macfarlane, 1863, 2 M. 7 Durham v. Hood, 1871, 9 M. 474. 
79 8 Wilsons v. Waddell, 1876, 4 R. 


* Kerr v. Dickson, 1840, 3 D. 154. (H.. L.) 29. 
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no obligation to keep the surface water-tight. Lord Blackburn 
said: “The general rule of law in both countries (England and 
Scotland) is, that the owner of one piece of land has a right to use 
it in the natural course of use, unless in so doing he interferes 
with some right created either-by law or contract: and as a 
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branch of that law, the owner of minerals has a right to take servitude to 


away the whole of the minerals in his land, for such is the natural "et™!<t it 
. 5 requires more 
course of user of minerals, and that a servitude to prevent such than mere 


a user must be founded on something more than mere neighbour- ae 
100 


hood.”! So, too, in a grant of lands by a superior, a reserv 


full property of the minerals specified, and of conveying to the 
grantee the full property of such strata as are not reserved, so 
as to entitle him to prevent the grantor from encroachment upon 
them by way of driving levels through them to obtain minerals 
beyond.? Also, in an English case,? a declaration stated that the 
mines of the plaintiffs and defendants abutted on each other; that 
the defendants had trespassed and carried away coal from the 
plaintiffs’ mine which would have formed a sufficient barrier 
against the water that had accumulated in the defendants’ mine, 
and had inundated that of the plaintiffs; and therefore that it 
- became the duty of the defendants to make such provision that 
the water should not flood the plaintiffs’ mine. It was held that 
the declaration properly described the duty of the defendants, and 
that an action was maintainable. It is not necessary for one 
whose land has thus been encroached upon to show any patri- 
monial loss, present or anticipated, in order to obtain a legal 
remedy for its discontinuance. He is entitled to the exclusive use 
of his property without proof of actual or apprehended damage. 
The remedies for infringement are treated of in a later page.° 


Accessorial Rights.—In the case of severance of surface and Accessorial 
mineral ownership, the mineral owner is entitled to such a use of "Sh 


the other strata and of the surface as is reasonably necessary for 
the enjoyment of the mineral estate so severed. The extent of 
the use is almost invariably expressed in the instrument of sever- 
ance; but on the principle that a grant or reservation includes 
everything without which the subject could not be enjoyed, it is 


1 Wilsons v. Waddell, 1876, 4 R. 4 Lord Blackburn in Ewing v. Col- 


(H. L.) 30. quhoun’s Trs., 1877, 4 R. (H. L.) 116, 
2 Ramsay v. Blair, 1875, 3 R. 25; 126. 
aff. 1876, 3 R. (H. L.) 41. 5 Infra, pp. 247-256. 
3 Firmstone v. Wheely, 1844, 2 D. 6 See infra, Chap. VII. p. 158, as to 
& L. 203. way of necessity. 
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é y . ation Ramsay v, 
of coals and other mineral has the effect of reserving to him the Blair. 


Loss not neces- 
sary to found 
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thought that this right passes without express mention. It was held 
that a conveyance of land to a railway company with a reservation of 
minerals, gave the right by implication to all reasonable subjacent 
and adjacent support, and that the owner was not entitled to 
work the minerals on his own Jand in any manner calculated to 
endanger the railway! In a grant or reservation of minerals 


there is a primd facie presumption that the minerals are to be 


Construction 
of express 
rights, 


Limitation by 
purposes, 


enjoyed; and therefore a power to get them must be also presumed 
to be granted or reserved as a necessary incident.2 Thus, also, if 
a mine owner merely requires a means of communication with his 
mines for the purpose of working them, he may primd facie sink a 
shaft from the overlying strata or from the surface to the mine.® 
When the right is expressed, the rule is that the construction 
of the stipulations is to be in accordance with the fair intention of 
the parties Thus, where a liberty to dig, and a “sufficient 
wayleave” were excepted from a grant before railways were 
introduced, a question arose as to whether the mine owner was 
entitled to make a railway for the purpose of carrying the coals. 
It was held that the right was not confined to such ways as 
were in use at the time of the grant.2 Again, where a right to 
make a sough or drain for an intended colliery was granted, it 
was held that the right to make sough-pits for repairing the 
drain afterwards, was within the intention of the parties, so 
long as the original purposes required it. It would also appear 
that a mine owner, when express rights are granted or reserved, 
has the right of laying heaps of minerals, and even the rubbish, 
upon the lands, though not for the purpose of sale, according to 
the doctrine that express liberty is not restrictive of that which 
would be implied by law to get coals.’ These accessorial rights, 
however, are limited by the purposes of the original grant or reser- 
vation. Accordingly, under a reserved right to coal, with a privi- 
lege of transportation, etc., “and everything necessary thereanent,” 
the granter was not entitled to make new roads for transporta- 


1Cal. Ry. Co. v. Sprot, 1856, 2 *See Rankine, Landow. 161. 


Macq. 449. 

2 Per Lord Chelmsford in Ramsay 
v. Blair, 1876, 3 R.(H. L.) 42. See also 
Cardigan v. Armitage, 1823, 2 B. & C. 
197,207; Durham, etc. Co. v. Walker, 
1842, 2 Q. B. 940; Lord Abinger in 
Harris v. Ryding, 1839, 5 M. & W. 60. 

3 Goold v. G. W. Deep Coal Co., 
1865, 2 De G. J. & 8.600. As to 
leases, see infra, p. 112 et seq. 


5 Dand v, Kingscote, 1840, 6 M. & 
W.174. See also Wake v. Hall, 1883, 
8 App. Ca. 195 (a case under the 
Derbyshire Customs). 

° Hodgson v. Field, 1806, 7 East, 
613. 

7 Robinson v. Milne, 1884, 53 L. 
J. Ch. 1070; Hext v. Gill, 1872, 
7 Ch. 699; Cardigan v. Armitage, 
ut swp. 
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tion.’ Further, they are limited to the subjects themselves which and by sub- 
are granted or reserved. Thus, a superior reserved coal and the J of 822. 


power of digging it in any part of the lands, granting an obligation 
to pay damages for injury caused by any new level that might be 
required. The coal was purchased by the lessee of coals under 
adjoining lands. The lessee raised water from the adjoining coal- 
fields, and, in order to transmit it therefrom to the surface, used a 
level existing in the coalfield conveyed to him. He was held not 
entitled to do this by the Court of Session, and on appeal the 


judgment was sustained? Again, in Ramsay v. Blair,? a superior Ramsay ». 


granted three contiguous feus under the following reservations, 
viz.: (1) “the coals and coal-heughs to be won and disposed upon 

. . ab our pleasure ;” (2) “the whole coal, stone quarries, and all 
other metals and minerals . . . with power to search for, work, and 
carry the same;” (3) “the coal, with full power to dig for, work, 
win, and carry away the same.” MHe let the whole coalfields, 
both of his own property and what was reserved in the feu rights, 
to a company, who drove a nearly level mine with its entrance 
on the superior’s subjects, cross-cutting coal and other strata in 
the reserved subjects, to the superior’s lands beyond, and thereby 
conveyed the minerals wrought under these last-mentioned lands 
to the surface. It was held that, while the superior’s right was one 
of plenum dominium, his right to bore through strata under the 
grantee’s lands not reserved could only be used for the purpose of 
working the reserved minerals and bringing them to the surface ; 
and that the superior and his lessees were not entitled to use the 
mine under the grantee’s lands for conveying minerals wrought 
under the superior’s lands, except in so far as the mine passed 
through reserved strata. 


Mines under Highways.—There is a presumption that the Mines under 


solum of a public road belongs to the owner of the lands through Mshw*ys: 


which it runs; and, in the case of a public road being the march 
between two estates, each estate is presumed to extend ad mediwm 
fium. “This may be rebutted by circumstances; but, if not 
rebutted, it is the legal presumption.”* A highway is only an 
incorporeal right, leaving the property in the solwm where it 
would be were there no road ;° and from the general doctrine that 
the owner of “lands” is proprietor of all beneath the surface,® 


| Harrowar’s Trs. v. Erskine, 1827, 4 Lord Cranworth in Wishart v. 
58. 307. Wyllie, 1858, 1 Macq. 389. 

2 Turner v. Ballandene, 1832, 10 8S. 5 Rankine, Landow. 290. 
415; aff. 7 W. &S. 163. 8 See supra, p. 23 et seq. 


8 1876, 3 R. 25; aff. ib. (H. L.) 41. 
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it follows that the property of minerals beneath the surface of 
highways is in the owners of the adjacent lands.t Thus, where 
road trustees were, by a special Act, to “have a right, and 
be at liberty to take and use the ground as fully and 
effectually ever after as if the respective proprietors had executed 
regular dispositions of the same, and thereupon infeftment had 
followed,” it was held that they had no right of property in the 
solum, and had no right to interdict the proprietors of lands 
through which the road passed, or their tenants, from working 
the minerals under the road, so long as it was not injured -by 
their operations.2. Lord Curriehill observed: “ In particular, the 
public have not the right of property in the minerals or other 
substances under the surface, and ad centrum, beyond what is 
necessary for the surface of the road. This is the legal character 
of the right, however it may be acquired, whether by use or by 
Act of Parliament, unless there be an express stipulation to a 
different effect.” And though the General Turnpike Act * bears 
that road trustees have a right of property in the solum of a 
highway, this right has been construed as one of servitude merely.® 
This presumption may be displaced either by express stipulation 
or by any Act of Parliament by which road trustees purchase the 
property of the soil and not the mere servitude of right of way for 
behoof of the public. 

Under the Roads and Bridges Act, 1878,’ certain sections of 
the General Turnpike Act® were retained. Road trustees (now 
the County Council®) of any public road have a power “to search 
for, dig, and carry away materials for making or repairing turn- 
pike roads” from uncultivated land without paying for them, 
with the exception of stone to be used for building. This, 
however, does not entitle them to bring a stone-crushing machine 


1See as to a highway being a land v. Thomson, 1876, 3 R. 485, 


boundary, supra, p. 26. See a case of 
interdict granted against road trustees 
quarrying stones pending a decision 
as to their right to do so under certain 
local statutes of which they had the 
benefit, Menzies v. Duff, 1827, 5 S. 
884 (N. E. 821), 6 S. 845. 

2 Waddell v. E. Buchan, 1868, 6 M. 
690. 

8 Tb. 699. 

21 G2 Willy va ca43ncaG(. 

> Galbreath v. Armour, 1845, 4 B. 
App. 374; Campbell v. Walker, 1863, 
1 M. 825; Lord Ormidale in Suther- 


491. 

® Lord Brougham in Galbreath v. 
Armour, ut sup. 391; see Lord 
Curriehill in Thomson v. Murdoch, 
1862, 24 D. 975, as to the difference 
between a public road and servitude 
right of road. 

741 & 42 Vict. c. 51, s. 123, and 
relative sched. ©. 

$16.2 Will ty, ©: 43. 

® Loc. Gov. (Scot.) Act, 1889, 52 & 
53 Vict. c. 50, s. 11 (2). 

1 Sched. C, Roads and Bridges 
Act ; General Turnpike Act, s. 80. 
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within a private quarry for preparing road metal. If they take 

such material from pits or quarries, the pits and quarries therein 

must be filled up, and surface damages paid ;2 but where road 

trustees opened a quarry in the middle of a field, and the access « 

from the public road to the quarry was fenced, so that the field’ 

was thereby cut up, no damages were allowed for intersection and and enclosed 
severance.? Power is also given, with certain limitations, to road #4 
trustees to take such materials out of the enclosed lands of 

any one, if they are not required for his “ private use” (which has 

been held to include the practice of selling stone‘), on payment 

of surface damage done to the lands. Under the term “lands” what included 
in this section the bed of a river has been included; and trustees @™ “124s.” 
have been held entitled to take such stones therefrom as were not 

required for estate purposes.® Where materials are taken from 

enclosed lands from which they have not previously been taken, - 

fourteen days’ notice shall be given to the proprietor of the land.7 

In Scotland there is no express reservation of the mines under the 

Turnpike Act, as there is in England.§ 

Mines under Railways and Waterworks.— A railway Mines under 
company purchasing lands under the compulsory powers of the See 
Railway Clauses Consolidation (Scotland) Act, 1845,° are not : 
entitled to any mines of coal, ironstone, slate, or other minerals 
under any land purchased by them, “except only such parts 
thereof as shall be necessary to be dug or carried away or used in 
the construction of the works,’ unless the same shall have been 
expressly purchased? The Waterworks Clauses Act, 1847, 
contains provisions substantially identical." By. these provisions Statutes invert 
the ordinary rule of the common law, viz., that a conveyance of eae 
land carries all beneath ad centrwm, is inverted.2 The provision 
of the latter Act excluding from conveyances of lands purchased 
(when not expressly included) “mines of coal, ironstone, slate, or 


1 Whitson v. Perthshire Rd. Trs., 7 See Graham v. Renfrewshire Rd. 


1887, 4S. L. Rev. 42 (a Sheriff Court 
case). 

2 Sched. C, 1878 Act, s. 80, Gen. Act. 

3 Guild’s Trs. v. Forfar District 
Rd. Trs., 1886, 2 S. L. Rev. 282 (a 
Sheriff Court case). 

4 Graham v. Renfrewshire Rd. Trs., 
1849, 11 D. 682; cf. Yeats v. Taylor, 
1863, 1 M. 221, and Lyell’s Trs. v. 
Forfarshire Rd. Trs., 1882, 9 R. 792. 

5 Sched. C, s. 80, ut sup. 

6 Lyell’s Trs. v. Forfarshire Rd. 
Trs., ut sup. 


Trs., ut sup. 

i) Ge ( Wall, Ty, Cy BOs aul ce 
42 Vict. c. 77; see MacSwinney, 
p. 29. 

98 & 9 Vict. c. 33; English Act, 
8 & 9 Vict. c. 20. 

10 Sec.70, Scotch Act; sec. 77, English 
Act; G. W. Ry. Co. v. Bennet, 1867, 
Thy, 1, BF JBL, Ih, Pet, Gis} cil, Saw alte 
Dixon v. Cal. Ry. Co, 1880, 7 R. 
(H. L.) 116. 

LNs IT, Wakes, @> tht Gh ek 

12 Deas on Railways, 168. 
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other minerals under any land purchased,” does not apply to a 
seam of clay forming the subsoil of the lands conveyed ;* but 
freestone? limestone, and other substances ejusdem generis of 
those enumerated are within the exception. The words “ neces- 
sary to be dug or carried away or used in the construction of the 
works” may entitle a company to use clay necessarily dug out of a 
cutting on the land of one person in order to construct an embank- 
ment on the land of another.’ But they do not entitle a company, 
who carry a railway upon an embankment over the land of one 
person, to excavate merchantable clay from that land, and use it 
to puddle bridges which they are building on other land.6 Nor 
do they allow a company to work a bed of freestone under the 
lands by means of an open quarry, and use it in constructing 
authorised work not situated on the piece of ground purchased.’ 
A case arose in which the proprietor claimed the value of the 
stone removed by the railway company from the side of a cutting 
many years after the line had been opened for traffic; it was held 
after a proof that the company were entitled to all the mineral 
in the lands conveyed to them down to the foundation level of 
the line, whether “dug” or “carried away or used” in the actual 
construction of the line or not; that the stone removed, being of 
no merchantable value, was therefore not “mineral” within the 
meaning of the Act; and that the removal of the material was 
proved to be necessary for the continued safety of the line, and 
consequently, that the operation complained of was part of the 
construction of the line’ This case was considered in Earl 
of Hopetoun v. North British Railway Co. and was distin- 
guished from it. In the latter case, a private Act enacted that 
the price to be paid for lands should include the value of the 
minerals, but that nothing in it should extend the company’s right 
to any minerals beyond what were necessary to be dug or carried 
away or used for the purposes of the Act; and that all coal not 


1 Mags. of Glasgow v. Farie, 1888, 
15 R. (H.-L) 94. 

2 Jamieson vy. N. B. Ry. Co., 1868, 
6S. L. R. 188; approved in Nisbet 
Hamilton v. N. B. Ry. Co., 1886, 13 
R. 454, 461; Lord Watson in Farie, 
ut sup. 99; Mid. Ry. Co. v. Robinson, 
1889, 15. App. Ca, 19; Gl. & S.-W. 
Ry. Co. v. Bain, 1893, 21 R. 134. 

3 Authorities in last note; and 
Hext v. Gill, 1872, 7 Ch. 699; and see 
Fishbourne v. Hamilton, 1890, 25 


L. R. Ir. 483, a case on the Irish 
mining statutes, where the cases on 
the railway statutes are considered. 

* Lord Watson in Farie, wt sup. 

5 Loosemore v. Tiverton, 1882, 22 
Ch. D. 33, 34, per Fry, J. 

SiTBY 25. 

7 Jamieson v. N. B. Ry. Co., 1868, 
65. L. R. 188. 

8 Nisbet Hamilton v. N. B. Ry. Co., 
1886, 13 R. 454. 

9 1893, 20 R. 704. 
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necessary to be dug or carried away should be deemed to be 
excepted out of the purchase and conveyance of the lands. A 
disposition of the lands reserving “. . . all freestone, coal, iron- 
stone, limestone, slate, or other mines or minerals” was granted 
under a decree-arbitral. It was held that there being nothing in 
the Act to convey them to the company, the minerals in the slopes 
of cuttings above the level of the railway still remained the 
property of the grantor, and declarator to that effect was granted. 
Lord Justice-Clerk (Kingsburgh) said: “Had I thought that the 
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question was ruled by the case of Nisbet Hamilton, I should have Nisbet Hamil- 
thought it necessary to give very careful consideration to that t= Mestion- 


decision, and the grounds stated by the judges who decided it, 
which seem to me to be such as might require reconsideration.” ! 
In another case, a proprietor sold to a railway company, whose 
private Act contained similar provisions to those above stated, 
“the perpetual servitude and right to use and oceupy so much of” 
certain ground “as is at present used and occupied by the piers or 
pillars of their viaduct.” The company maintained that they were 
entitled to prevent workings of the minerals under and near the 
viaduct calculated to injure it, without compensation, on the 
ground that they had purchased a servitude of support; but it 
was held that the company’s right was subject to the same 
conditions with respect to payment of compensation as a statutory 
conveyance of the land in the ordinary form.? 


The authorities dealing with the rights of mine owners and Rights on 


able law. 


railway companies were reviewed in the recent case of the Ruabon ‘t's! te pu 


Brick Co. v. Great Western Railway Co? This case arose upon the 
question whether an owner of clay not purchased by a company, 
after intimation was entitled to work it by open workings, that 


being the usual manner of working it in the district. It was held Owner may 


that the company could not prevent him from so doing. The bulk 
of the cases between mine owners and railway companies have 
arisen out of complaints founded on the loss of support afforded 
by the subjacent minerals ;* but here this matter was the subject of 
special agreement, and the sole controversy was whether the owner 
was entitled to enter upon the company’s lands and work down- 
wards. The clauses 77-85 of the English Act of 1845 relative to 
mines, which are similar to those of the Railway Clauses Consolida- 
tion (Scotland) Act, 1845, were considered; and, with respect to 
the effect of the reservation of mines unless expressly purchased, 
1 1893, 20 R. 710. 8 [1893], 1 Ch. 427. 


2 Cal. Ry. Co. v. Henderson, 1876, 4 As to which see infra, Chap. VIII. 
4 R. 140. p- 165, esp. 193 et seq. 


chase. 


work even on 


surface, 


40 


and destroy 
support. 


OWNERSHIP 


Lord Justice Bowen was of opinion that if sec. 77, which provided 
for it, had stood alone, the mine owner would have no right in the 
exercise of his right of property to withdraw the support afforded 
by the subjacent minerals! He then proceeded to examine the 
effect of sec. 79, which provides for purchase by the railway 
company on notice. If the company are unwilling to purchase, 
the mine owner may begin to work, so far as necessary for the 
enjoyment of his mine, and destroy the support. In the case of 
an underground mine, the mine owner may let down the surface, 
even though it would involve letting down the railway, and there 
is no practical distinction between letting down the surface by 
subterranean and by surface working. In support of the proposi- 
tion that the Act did not mean to exclude from the protection of 
sec. 79 the rights of a mine owner whose minerals can only be 
got by surface workings, he alluded to the fact of there being no 
provision for the assessment of compensation for the purchase by 
the railway company of that right of the mine owner. He 
says: “You are taking from him, if that is the true construc- 
tion of the section, the natural facility of working his mineral by 
means of quarrying, which is usual and which is convenient; and 
when is he to be paid for it, or how is he to be paid for it?”?_ To 
give a mine owner compensation under sec. 81 at the time of 
purchase, would be to defeat the purposes of the Act, as explained 
by Lord Cranworth in Bennet’s case, to the effect that the 
company were not in the first instance, in purchasing the surface, 
to be obliged to make compensation in respect of the mines there- 
under; and that if they thought it likely that the mines might 
not be worked for an indefinite period, they might postpone 
making compensation until the necessity for so doing arose In 
Errington v. Midland Railway Co.,* Sir G. Jessel and Lord Justice 
Brett took the view that you may dig the surface to get at 
mineral which is properly worked by digging the surface; and a 
similar view was entertained in Midland Railway Co. v. Miles. 
The right of a mine owner to get minerals by quarrying, after 
notice to treat, was also recognised in Midland Railway Co. v. 


_ 1[1893], 1 Ch. 457 et seg., on the Co. v. Fletcher, 1860, 5 ib. 698, 699 ; 


authority of Dixon v. Cal. & Gl. & 
Sls dans (Coy, ilistsl), ye 18, (dal, 1h) 
116. 

2 Ib. 458. 

3G. W.sRy. Co. oe) Bennet, 1867; 
Ip Ait, Oy Mek, Wh, PG BIS hovel Woy whe 
same effect, Fletcher v. 8.-W. Ry. Co., 
1859, 4 H. & N..252, 253; G. W. Ry. 


L. & N.-W. Ry. Co. v. Ackroyd, 1862, 
31 L. J. Ch. 590; Smith v. G. W. Ry. 
Co., 1877, 3 App. Ca, 175. 

* Errington v. Met. Ry. Co., 1882, 
19 Ch. D. 570, 579. See also Mid. Ry. 
Co, v. Haunchwood, 1882, 20 2b. 556, 
558. 

5 1886, 33 Ch. D. 632. 
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Robinson,! although the chief point in that case was the validity 
of the notice. In the opinions of Lords Herschell and Watson, it 
is implied that to give both parties the benefit of the Act, there 
was no difference in principle between letting a railway down by 
stripping the surface and working underground within a few feet 
of the surface. Purchase by a railway company of the right to 


tunnel, places the parties in the same position guoad the minerals Tunnelling. 


as if there had been a purchase of land.2 It does not follow 
because a seam of coal is not presently workable at a profit, that 
no compensation is to be given for it when taken under com- 
pulsory purchase, if it is likely to prove profitable in the future.® 
And a plaintiff, who had in such a case got a verdict from a jury 
on the disagreement of arbiters, was not bound, in order to sustain 
it, to prove by costly experiments the mineral contents of his 
lands.* 
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Mines under Lochs.— When a loch is situated entirely Mines under 


within the lands of one proprietor, he is owner of the loch itself, °° 


of the solwm, and of the mines and minerals below it When 
it is owned by different proprietors, the rights of parties to the 
minerals is generally ascertainable from the titles. If the titles 
are silent as to the property of the subjacent minerals, the interest 
of each party in the solwm of a loch extends ex adverso of his 
lands from the shore to the middle of the loch, and he has the 
right of digging marl within his own division;® similarly, of 
winning other minerals.’? A bounding charter, of course, excludes 
the loch and the subjacent minerals.8 In the case of competing 
ambiguous titles, proof of possession is allowed to explain the 
grant.® A grant of lands “cwm lacubus” was, on proof of possession, 
held a sufficient title to the solwm, the adverse title being a grant 
of lands with parts and pertinents.1° “Where there is an express 
grant followed with prescription, though the loch may be subject 
to certain uses for the lands adjoining, yet that is for necessary 
use, and the loch is still the private property of the party having 
such title.”21 The proprietor of lands abutting on a navigable 
inland loch has a good primd facie title to the solum along 


11888, 37 Ch. D. 386, 15 App. 7 Bell, Pr. 651. 


Ca, 19. 8 See supra, p. 26. 
2L. & N.-W. Ry. Co. v. Ackroyd, 9 See supra, p. 24. 

1862, 31 L. J. Ch. 588. 10 Baird v. Robertson, 1836, 14 8. 
3’ Brown v. Comr: for Railways, 397 ; 1839, 1 D. 1051. 

1890, 15 App. Ca. 240. 11 Tord J.-C. Hope in Menzies v. 
emlibs Stair, i. 3. 73. Macdonald, 1854, 16 D. 827, 836. 


6 Cochrane v. E. Minto, 1815, 6 See also Lord Deas, 7b. 853. 
Pat. App. 139. 
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with other proprietors! “A posterior express grant of a lake 
will not prejudice a previous grant of lands adjacent to the 
lake with pertinents, unless followed by exclusive posses- 
sion.”2 The solum can be divided only by consent or by judicial 
authority.® 

Mines under Rivers.—The right of property in mines lying 
below rivers is primd facie determined in the same way as in the 
case of roads.t It exists in the proprietor of the lands through 
which the river flows; and in the case of a river being the march 
between two estates, each proprietor is owner of the mine beneath 
usque ad medium filum of the river® “If land adjoining a high- 
way or river is granted, the half of the road or the half of the 
river is presumed to pass, unless there is something either in the 
language of the deed or in the nature of the subject-matter of the 
grant, or in the surrounding circumstances, sufficient to rebut that 
presumption ; and this though the measurement of the property 
which is granted can be satisfied without including half of the 
road or half of the bed of the river, and although the land is 
described as bounded by a river or a road, and notwithstanding 
that the map which is referred to in the grant does not include 
the half of the river or the road.”® In the case of navigable 
rivers, in the non-tidal portions the proprietors of the banks are 
the proprietors of the solwm,’ and consequently of the mines 
beneath the alveus. In the tidal portions the banks are subject 
to the same rules of law as the foreshore of the sea;® the foreshore 
of the river, so far as affected by the tide, being regarded as a 
continuation of the seashore.® 

Mines under the Foreshore.!°“—No express decision has 
fixed the precise limits of the Scottish foreshore; but in 
England the Crown is primd facie entitled to that part of the 
seashore which extends from low-water mark up to ordinary 
high-water mark, by which is meant the line reached by the 
average of medium high tides between the spring and neap in 


1 Scott v. Napier, 1869, 7 M. (H. L.) ® Lopes, J., in Micklethwait v. New- 
35. lay Bridge Co., 1886, 33 Ch. D. 133, 


2 Lord Moncreiff, explaining Seott 155. 
v. Napier in Stewart’s Trs. v. Robert- 7 Ewing v. Colquhoun’s Trs., 1877, 
son, 1874, 1 R. 334, 341. 4 R. (H. LL) 116. 
’ Cases in notes 10 and 11, p. 41, 8 See infra. 
and 1 and 2, supra. Bell, Pr. 651. ®Kerr v. Dickson, 1840, 3 ‘D. 
* See supra, p. 35. 154. 


5 Wishart v. Wylie, 1853, 1 Macq. ; 
389. Lord Neavesin Bicket v. Morris, 
1864, 2 M. 1082, 1092. 


10 As to the meaning of  fore- 
shore, see Rankine, Landow. 229 et 
seq. 
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each quarter of a lunar revolution during the year. In Scotland, 
however, it has been incidentally held that the right of the 
Crown extends to the line of high water of ordinary spring tides, 
and is not limited to the “average medium” above described2 
The mines beneath the foreshore belong primd facie to the 
adjoining owner or to the Crown, according as the soil super- 
jacent to such mines belongs to such owner or to the Crown? 
In Agnew v. Lord Advocate,t the question arose as to the quality 
and extent of the Crown’s ownership of the foreshore. The 
pursuer’s titles contained no express grant of the foreshore, nor 
was there any mention of the boundary of any of the lands 
lying on the seaboard. He claimed the property of the foreshore 
on his titles alone, and upon them as fortified by possession for 
more than forty years. It was proved that from time immemorial 
the pursuer and his predecessors, and their tenants, had, along 
with other acts of possession, quarried and removed boulder 
stones for building purposes on the estates, and that others had 
been prevented from so doing; and that sand and gravel had 
been taken similarly, though sand had been sometimes taken by 
the public. Lord Justice-Clerk Moncreiff, who gave the leading 
judgment, held, inter alia, that the ground in question was capable 
of being transferred from the Crown by titles such as were 
founded on; thus plainly implying that it was originally in the 
Crown.? Crown grants of submarine minerals, though extremely 
rare, are not unknown in Scotland:® but there can be no doubt 
that such minerals are capable of being possessed by as well as 
conveyed to a subject.7 When the ownership and possession of 
foreshore minerals are not inconsistent with any public right, 
express conveyance of them does not appear to be necessary ; it 
will be sufficient to show prescriptive possession of them in 
explanation of the real extent of the lands conveyed by a 
sufficiently flexible description in the title deeds;* such, for 


1A.-G. v. Chambers, 1854, 4 De 
G. M. & G. 206. 

2 Lord J.-C. Inglis in Nicol »v. 
Blaikie, 1859, 22 D. 335, 342 ; Lord 
J.-C. Hope and Lord Moncreiff in 
Officers of State v. Smith, 1846, 8 D. 
719, 721; and Lords Brougham and 
Campbell in the same case on appeal, 
6 B. App. 495, 500 ; Lord Trayner in 
Bowiev.M. of Ailsa, 1887, 14 R. 649, 661. 

3 A.-G. v. Chambers, 1854, 4 De 
G. & J. 66, 206; Lopez v. Andrew, 


1826, 3 M. & Ry. 329 n.; R. v. Keyn, 
1876, 2 Ex. D. 63, 199. 

4 Aonew v. Lord Advocate, 1878, 
11 M. 309. 

5 See also Lord Advocate v. Clyde 
Navigation Trs., 1891, 19 R. 174. 

6 See Thomson’s Retours of Fife, 
642, a grant to the Earl of Kelly, 
April 10, 1643. 

? Rankine, Landow. 228. 

8 Lord Advocate v. Clyde Naviga- 
tion Trs., wt swp. 
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example, as a seaboard barony title or a grant of lands bounded 
by the sea by a subject superior who cannot produce a Crown 
grant of the foreshore? When an estate—whether barony or 
not—is de facto situated on the shore, and the Crown grant does 
not in express terms or by a specific boundary extend the right 
of the grantee beyond high-water mark, there is no presumption 
that the foreshore, or the mineral beneath it, is carried in the 
grant.3 A right of property in foreshore minerals, unless specially 
reserved, is carried by an express grant of the foreshore from the 
Crown; by possession upon a grant of land from the Crown 
described in the conveyance as bounded by the sea;® or by such 
long continued possession as is solely attributable to a right of 
property under a Crown charter which does not by express 
grant or by specific boundaries® extend the right of the vassal 
beyond high-water mark;7 by prescriptive possession in virtue 
of a title granted by a subject to lands described as bounded by 
the sea;® or by prescriptive possession of the foreshore in virtue 
of a title granted by a subject to lands bounded de facto, though 
not expressly, by the sea;® and in the last two cases it matters 
not that the title was a non habente potestatem.” 

A considerable portion of mineral property adjacent to the sea 
is held on barony titles; and with respect to such it must be 
kept in view that possession of a part of a barony is equivalent 
to possession of the whole." This, however, applies only to 
contiguous lands if there are no special circumstances supporting 
a contrary view.” Accordingly, where different baronies have 
been anciently united into one barony, and the lands are con- 
tiguous, it would appear that prescriptive possession since the 
union would be available for interpreting the seaward extension 
of the whole barony; and that the working of coal under one 
portion of the united baronies so united would avail to determine 


Ds. of Sutherland v. Watson, 1868, 
6 M. 199; Agnew v. Lord Advocate, 
1873, 11 M. 309, 322. 

+ Young v. N. B. Ry. Co., 1885, 13 
R. 314; 1887, 14 R. (H. L.) 53. 

3 Aonew v. Lord Advocate, 1873, 
11 M. 309. 

47b.; and Lord Advocate and 
Clyde Trs. v. Lord Blantyre, 1879, 
Gua (Ea) 72: 

5 Lord J.-C. Moncreiff in Agnew, 
ceit.; Lord Mure in Lord Blantyre, cit. ; 
and Lord Watson in Young v. N. B. 
Ry. Co., 1887, 14 R. (H. L.) 53. 


8 As to which, see supra, p. 26. 

7 Authorities in note 4; and 
Buchanan and Geils v. Lord Advocate, 
1882, 9 R. 1218. 

2 Youns vw NB Ry, Con 1885.13 
R. 314; aff. 1887, 14 R. (H. L.) 53. 
See also Lord Advocate v. Hebden, 
1868, 6 M. 489. 

® Dicta in Agnew and Young, cit. 

10 Craigie, Her. Rights, 54. 

11 Ersk. ii. 6. 18; Lord Advocate v. 
Cathcart, 1871, 9 M. 744, 749. 

Lord Advocate v. Lovat, 1880, 7 
dave (Qk, 1by)) 1h, 
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the possession of the whole, absence of working in the other 
portions having to be regarded as res mere facultatis. 

With regard to prescriptive possession, in the case of Agnew, Prescriptive 

already stated,’ the taking of the stones and using them for Possession. 
building purposes, and preventing others from doing so, was 
considered very strong evidence by Lord Neaves to support the 
pursuer’s right to the foreshore; although the taking of kelp and 
seaware was stronger. As illustrating the significance of taking 
clay and stones as an act of possession by the public to contradict 
an alleged exclusive use of them by an adjacent proprietor seeking 
to establish a right to the foreshore, Lord Watson said: “The 
removal of clay and stones from the foreshore, which is proved to 
have taken place at three several periods, is a very different matter. 
These were in no proper sense the acts of the Crown; but acts 
of this description, although done without title, tend to derogate 
from the possession of the riparian proprietor, and if carried 
far enough will deprive his possession of that exclusive character 
which is necessary in order to establish a prescriptive right.” 

Any one exercising mining rights below the foreshore is 
bound to do so in such a manner as not to interfere with the free 
use of it by the public.® 

Mines under the Sea.—In Scotland the narrow seas—z.e. the Mines under 
sea between low-water mark and an imaginary line drawn three ae 
miles beyond the general coast-line, and, consequently, the mines 
and minerals thereunder—are regarded as vested in the Crown.§ 

The precise nature of the Crown’s right of ownership within the 
three-mile limit need not here be entered upon; but it has such a 
patrimonial interest that it can prohibit adjacent proprietors and 
others from erecting buildings or other things thereon which would 
interfere with navigation, and from dilapidating the submarine 
surface.’ In England a case occurred involving two questions English law. 
between Her Majesty and the Prince of Wales, as Duke of Cornwall, 
as to the property in minerals around the coasts of Cornwall. The 


1 Authorities in notes 11 and 12, 
p- 44; and see Crawfurd v. Beth- 
une, 1821, 1 S. 110 (N. E. 110); and 
Forbes v. Livingstone, 1827, 6 S. 
657. 

2 See supra, p. 25, as to the char- 
acter of possession. 

8 Supra, p. 43. 

4 Young v. N. B. Ry. Co., 1885, 14 
R. (H. L.) 53, 55. 

5 Bell’s Pr. 643, 647. 
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Ersk. ii. 1. 6; Bell, Pr. 639 ; Gammel 
v. Comrs. of Woods and Forests, 
1851, 13 D. 854; aff. 3 Macq. 419; 
Agnew v. Lord Advocate, 1873, 11 
M. 309, 322; Lord Advocate v. Clyde 
INaiveeelineee lS Olea O miami Ac 

7Ds. of Sutherland v. Watson, 
1868, 6 M. 199, per Lord Neaves. 

8 See R. v. Keyn, The Franconia, 
1876, L. R. 2 Ex. D. 63, 155. 
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first question was as to the property in minerals between high and 
low-water mark around the coasts of that county, and as to the 
property in minerals below low-water mark won by an extension 
of workings begun above low-water mark. The second question 
was as to the minerals below low-water mark. Both questions 
were referred to arbitration. The whole argument on the part of 
the Crown was founded on the proposition that the fundus maris 
below low-water mark, and therefore beyond the limits of the 
county of Cornwall, belonged in property to the Crown. The 
Prince was in possession of the disputed mines; he had worked 
them from land undoubtedly his own; and, therefore, unless the 
Crown had a right of property in the bed of the sea, not as first 
occupier,—for the Prince was first occupier, and was in occupation, 
—the Crown must have failed. The argument on behalf of the 
Duchy was twofold. First, that all which adjomed and was 
connected with the county of Cornwall passed to the Dukes of 
Cornwall under the terms of the original grant to them at the 
time of the creation of the duchy, and, therefore, that even if the 
bed of the sea elsewhere belonged to the Crown, it had passed 
from the Crown to the Duke in the seas adjacent to Cornwall; 
secondly, that the bed of the sea did not belong to the Crown, and 
that the Prince was entitled, as first occupier, to the mines there- 
under.t Sir John Patteson, the arbiter, thus expressed himself: 
“T am of opinion, and so decide, that the right to the minerals 
below low-water mark remains and is vested in the Crown, 
although those minerals may be won by workings commenced 
above low-water mark and extended below it.” It was accord- 
ingly settled by Act of Parliament that the property of those 
mines and minerals lying below low-water mark under the open 
sea, adjacent to but not being part of the Duchy of Cornwall, was 
vested in Her Majesty gure corone, although such minerals might 
be won by workings commenced above low-water mark and 
extended below it.? For the purposes of the Act, “mines and 
minerals” include “veins or beds of stone and substrata of any 
other nature,” and the ground in, upon, or underneath which they 
he? This precise question may, of course, arise between Her 
Majesty and private persons anywhere around the coast of Scot- 
land. The sovereign stands in no more peculiar relation to 
Cornwall than she does to the other parts of her realm. There 
seems no reason why the bed of the sea “adjacent to but not part 


1 See R. v. Keyn, The Franconia, 2 21 & 22 Vict. c. 109, preamble, s. 2. 
1876, L. R. 2 Ex. D. 63, 156. 8 Ib. s. 2. 
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of” the county of Cornwall should be, and why the bed of the sea 
adjacent to but not part of any other county should not be, “ part 
of the soil and territorial possession of the Crown.”! “Parliament 
did but apply to a particular case, in order to settle a question 
between the two highest persons in the State, that which is and 
always has been the law of this country. We have therefore, it 
seems, the express and definite authority of Parliament for the 
proposition that the realm does not end with low-water mark, but 
that the open sea and the bed of it are part of the realm and of 
the territory of the sovereign.”? Lord Chief-Justice Cockburn 
entertained a contrary opinion. He says: “Beyond low-water 
mark the bed of the sea might be said to be unappropriated, and, 
if capable of being appropriated, would become the property of 
the first occupier.”* Lush, J., who concurred in this opinion, 
while speaking of the dominion of the State over territorial 
waters, says: “The dominion is the dominion of Parliament, not 
the dominion of the common law. That extends no further than 
the limits of the realm. In the reign of Richard 1. the realm 
consisted of the land within the body of the counties. All beyond 
low-water mark was part of the high seas. At that period the 
three-mile radius had not been thought of. International law, 
which, upon this subject at least, has grown up since that period, 
cannot enlarge the area of our municipal law, nor could treaties 
with all the nations of the world have that effect. That can only 
be done by Act of Parliament. As no such Act has been passed, 
it follows that what was out of the realm then is out of the realm 
now, and what was part of the high seas then is part of the high 
seas now.” 4 
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There are many dicta, both in Scotch® and English cases,® Scotch law. 


supporting the theory of the Crown’s ownership of submarine 
minerals. The general theory of the feudal law, that all immove- 
able subjects capable of appropriation must belong to some one, 
favours the view that the ownership is in the Crown, as does also 


1 The words in inverted commas Woods and Forests, 3 Macq. 419, 
are from the same statute. 465; Lord St. Leonards in Lord 
2 Lord Coleridge, C. J., in R. v. Advocate v. Hamilton, 1849, 1 M. 
Keyn, The Franconia, 1876, L. R. 2 (H. L.) 46, 49. See Lord Kinnear’s 
Ex. D. 63, 157, 158. judgment in the Forth Bridge Valua- 
Hd, IB): tion Case, Poor Law Mag. 1 N. S. 
4 1b. 239. 1890, 147, and the arguments there. 


5 Lord Campbell in Smith v. E. 
Stair, 1847, 6 B. App. 487, 500; 
Lords Cranworth and Wensley- 
dale in Gammel v, Comrs. of 


6 See these collected in The Fran- 
conia, R. v. Keyn, 1876, L. R. 2 Ex. 
D. 63, which contains all the leading 
authorities. 
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the fact of its proprietary interest in the foreshore. Submarine 
minerals were classed by Craig as inter regalia? but that the 
mineral, when won, should be given to the person who won it as a 
reward for his labour. Moreover, the Crown, having the sole 
right to prevent any one from working submarine minerals extra 
jines of the foreshore, is in the practice of exacting royalties 
upon the minerals wrought therefrom. Thus, in the absence of 
authority to the contrary, the opinion may be hazarded that 
submarine minerals within the narrow seas belong to the 
Crown. 

In a very recent case* the Court had to consider incidentally 
the nature of the Crown’s right of property in the solwm of an 
inland arm of the sea. Lord Kyllachy (Ordinary) regarded it 
as proprietary, a view concurred in by the Court on appeal. 
Lord Young said: “It is the property of the Crown if it is part 
of the territory of Scotland, as it certainly is. The use of it, of 
course, is subject to such limitations as nature puts upon it. It 
can only be used as property so far as that is consistent with the 
fact that it is so constantly covered with salt water to a great 
depth. But it is the property of the Crown jure corone ; on that 
I have no doubt.”* And Lord Trayner to the same effect: “I 
agree with those who think that the right of the Crown is a 
proprietary right, burdened with rights in favour of the public, no 
doubt, but still a proprietary right.”> No case has occurred, 
however, in which the Crown’s right in submarine minerals has 
been assailed or vindicated; the reason, in all likelihood, being 
that the Crown has not a means of access to them, the foreshore 
in most cases being given out to individuals. And even assuming 
that the foreshore is the Crown’s absolute property, it would 
generally be impossible to work submarine minerals without 
erecting buildings thereon, which would interfere with the right 
of the public to the free use of the shore. The property in 
mines extending beyond the narrow seas would most probably be 
decided on the maxim, fit ocewpantis.® 

The sea being a fluctuating boundary, the owner of lands 
bounded by it becomes owner, by accession, of the lands left bare 
by its gradual retreat ;” and if he has feued out the lands without 
reserving the minerals, it is thought that the mines beneath would 


1 See supra, p. 42. 5 Tb, 184, 
=F ihn teh, AAO} ® See Cockburn, J., in R. v. Keyn, 
5 Lord Advocate v. Clyde Naviga- cit. 

tion Trs., 1891, 19 R. 174. Bell, Pr. 9385; Rankine, Landow. 
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accresce to the feuar, and not to the original proprietor.! But he 

can only profit by accession if his lands are expressly, or as a 
matter of fact, bounded by the “sea,” “ flood-mark,” or such other 

term as is consistent with the idea of a fluctuating boundary? 

Again, where land has been torn away by a river or by the sea, Avulsion. 
and deposited on the land of another, the proprietor of what was 

torn away does not lose his right to the minerals beneath what 

was torn away; and he may enter and carry away what he can 
identify as his own from the land of another? 

Mines under Glebes.—In Reay v. Falconer,t Lord Monboddo Mines under 
says: “I have always understood that a minister’s glebe was given 8!°Pe* 
for grass and corn, not that everything de cwlo ad centrum was 
given. Would the minister have had right to a mine discovered 
within the limits of his glebe? Had he found in it a marl-pit, or 
a limestone quarry, he might have used it for the benefit of his 
glebe, but not for sale.” “ Mines do not belong to the minister, but 
only a right to the surface of the ground. The application of a 
different rule might be fatal. If by chance you should design a glebe 
to the dip of a coal, the consequences would be to prevent the coal 
from being wrought.”> From one of the reports of Minister v. 
Heritors of Madderty,®it would appear that the point raised by the 
minister was whether he was at liberty to work and sell the marl, 
he agreeing to employ the money derived from its sale to the use of 
the benefice. The question of his right to the marl was not raised 
in the case. But an incumbent was found entitled to work a 
valuable seam of coal below the glebe “at the sight and under the 
directions of the heritors and presbytery, the proceeds being under 
the control and management for behoof of the minister and his 
successors.”7 And mineral rents of lands conveyed to certain 
parties “for the use and benefit” of the minister of a parish fall to be 
accumulated with the capital, the income of the accumulated rents 
being payable to the minister. A minister’s powers with respect 
to excambion and lease out are considered in Chapter IV. p. 71. 

Mines under Commonty.—The general rule that “lands” Mines under 
includes mines and minerals holds good in the case of a commonty. Comm ony, 
Those who have common right in lands have common right in the 


1 Blyth’s Trs. v. Shaw Stewart, 41781, 2 Hailes, 890. 

1883, 11 R. 99, but contra if the 5 Per Lord President Dundas, 2b. 
mines are reserved. 6 1794, Bell’s Fol. Ca. 76. 

2 Kerr v. Dickson, 1840, 3 D, 154 ; 7 Min. v. Hers. of Newton, 1807, M. 
aff. 1 B. App. 449; see Hunter v. Glebe, Appx. No. 6; Min. v. Hers. of 
Lord Advocate, 1869, 7 M. 899. Madderty, 1794, M. 5153. 

3 Lord Mackenzie in Mags. of Edin- 8 Galbraith v. Min. of Bo’ness, 1893, 
burgh v. Scott, 1836, 14 8, 922, 933. 21 R. 30. 
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subjacent minerals. Certain lands were possessed in common by 
the Duke of Hamilton and other commoners. The Duke, besides 
proving his possession of the moors by pasturing cattle and 
casting feal and divot thereon in the same manner as the other 
commoners, proved exclusive working of the coal, and sought, in 
defending an action of division, to construe his exclusive working 
as a possession sufficient to acquire property in the coal. Against 
this it was argued successfully that the exercise of pasturing 
cattle and casting feal and divot was the ordinary act of posses- 
sion incident to that description of property; and it was held 
that the pursuers’ possession of the lands was sufficient to entitle 
them to a right of property in the minerals, and that after 
division they should have the sole right of working the coal 
within the limits set off to them, and that the Duke should have 
no power of working the coal or other minerals therein! In 
another case,? interdict was granted against one who, after a 
commissioner in a division of commonty had approved of a divi- 
sion and allotment of it, began to carry off stones from a lot 
marked off to another, and to break up the surface. 

Mines as the Subject of Liability for Casualties of Superi- 
ority.—There is abundant authority for the general proposition 
that a superior is not, in reference to the composition due to him 
for an entry, to be in a better or worse position than the vassal ;* 
but it was not till the case of Allan’s Trustees v. Duke of Hamilton # 
that the question was raised whether the rent derivable from 
minerals should be reckoned in computation of the casualty of 
composition. That case decided that in estimating the composi- 
tion, the annual value of the minerals in the course of being 
worked falls to be included in the rental. Says Lord Ormidale: 
“The minerals are as much the estate held by the vassal of and 
from the superior as the upper soil, and the one is in non-entry as 
much as the other. The two form integral portions of the same 
subjects; at least, that must be so held in... every instance 
where they are held as one estate by one and the same title of and 
from the same superior. They might, no doubt, have been separate 
estates under different titles. And this suggests the inquiry, what, 
on the assumption that they were separate estates, would have been 
the rights and liabilities of superior and vassal as regards the com- 
position for an entry ? Would not the superior be entitled to a 


1 Johnston v. D. Hamilton, 1768, 3 See those collected in Allan’s Trs. 
M. 2481. See also Baird v. Feuars of v. D. Hamilton, 1878, 5 R. 510, in 
Kilsyth, 1878, 6 R. 116. Lord Ormidale’s judgment, 517. 

2 Smyth v. Guthrie, 1831, 9 S. 401. = IShs, lay 18, iillO). 
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year’s rent of the minerals, just as he would be entitled to a year’s 
rent of the lands? And would not the vassal have been liable in 
a year’s rent of both as the casualty of composition for an entry? I 
do not see upon what ground it could be otherwise; and if 80, it is 
difficult to understand how any difference in this respect can arise 
between such a case and the present merely because the lands and 
minerals, in place of being held as separate estates, are held together 
as one estate, the principle being the same, applicable to either case 
alike, viz. that the superior must, in reference to his casualty or 
composition for an entry, be put into the same position—no better 
and no worse—as the vassal himself”! “Assuming that I am 
right in holding, with reference to the authorities bearing on the 
subject, that the right of a superior of subjects in non-entry is 
higher or larger than that of a mere liferenter, either conventional 
or legal, that, in short, he comes in the place of the vassal, it 
necessarily follows, I think, that in estimating the year’s rent or 
annual worth of the subjects to which he is entitled as composi- 
tion for an entry, the rents or profits derivable from minerals 
ought to be taken into account. But although this is so, I am not 
satisfied that the full rent or profit actually payable or derivable 
for or from the minerals for any particular year must be taken as 
the measure of his right or claim. That might be very inequit- 
able. It might, indeed, according to circumstances, be tantamount 
to giving the superior a great deal more than a year’s rent or 
profit of the minerals. For example, if the minerals were about 
exhausted, to give the superior the full nominal rent would be to 
give him not merely a year’s value or profit, but in reality what 
would be more of the nature of the price or value of part of the 
soil or estate itself. JI am not surprised therefore to find that the 
practice, so far as it has been ascertained, is very much to the effect 
that the mineral rent for a given number of years is capitalised, Mode of 
and the interest thereon at a certain percentage fixed as the com- “™sto"- 
position for an entry. This appears to mea fair and reasonable 
mode of proceeding? . . . It may, however, be right, if the parties 
do not come to an agreement on the subject, that before the number 
of years is fixed for capitalising the rents, and so getting a fair 
average, a report should be obtained from a mining engineer as to 
how long the minerals in the colliery are likely to realise the same 
rent or return as at present, or when the minerals are likely to 


be exhausted or materially diminished.”? In a later case, the 
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proprietor of certain lands died on 8th November 1872 infeft and 
duly entered with superior. The trustee under his settlement 
made up his title by notarial instrument, and sold the lands by 
disposition, dated and recorded 15th November 1876. ‘The entry 
being untaxed, the superior demanded a composition of a year’s 
rent from the disponees, and on 8th May 1877 raised an action 
to enforce his demand. The estate contained minerals which were 
being worked to a much larger extent by the disponees than by 
the last vassal. The superior claimed that the composition should 
be calculated on the basis of the year from Martinmas 1876 to 
1877, being the year of the defenders’ infeftment, and of judicial 
demand. The defenders claimed that the value should be esti- 
mated on the basis of the rental of 1872, being the year of the 
death of the last vassal who had paid a casualty, or, alternatively, 
on the rental of 1873, the date of infeftment of the vassal’s trust- 
disponee, and the retrospective entry effected by the Conveyancing 
Act, 1874. It was held that the lands having ceased to be in non- 
entry, neither the amount of the rent of the year of the defenders’ 
infeftment nor of the year when the demand was made was the 
criterion of the composition due; that, having regard to the 
various kinds of minerals and their probable duration, it was 
equitable to adopt as the basis for calculating the casualty a sum 
equal to ten years’ purchase of the average mineral rents payable 
for the three years ending Whitsunday 1874, and to take interest 
on this capital sum at four per cent. as the year’s rent payable for 
the composition! But where minerals were let for a term of 
years at a fixed rent, and were only being worked to so small 
extent that there was no prospect of early exhaustion, it was held 
that the actual rent was to be taken as the basis of the composi- 
tion due to the superior, and that the vassal was not entitled to 
have the value of the mineral rents capitalised and a percentage 
on that capital value taken.? Lord Justice-Clerk Moncreiff said: 
“The real question is, whether we are to adopt the £600 a year, 
for which the lands are let for five years, as of itself proof that 
such is the annual value of the minerals, or whether we are to 
remit to a man of skill to strike an average value. I am of 
opinion, and without difficulty, that in this case there is no ground 
for that circuitous mode of arriving at the yearly value, because, 
under a lease, it is only reasonable to take the rent as showing 
what the value is. When property is let for a lordship, or not let 


1 Sivright v. Straiton Estate Co., ? Sturrock v. Carruthers’ Trs., 1880, 
1879, 6 R. 1208. 7 RB. 799. 


OWNERSHIP 53 
cn este ee eee 


at all, there being nothing to show the yearly value, it is reason- 
able to take the course I have indicated.” ! 

In estimating the amount of casualty due by a vassal to his 
superior, the rule for determining what are fixtures is that applic- Fixtures. 
able to cases between landlord and tenant, and not that which 
governs cases between heir and executor.? 

General Principles of the Law of Servitudes illustrated by 
Mining Cases.—Servitudes, being restraints wpon freedom of pro- Presumption 
perty, are to be strictly construed, and the presumption is for " feedom. 
freedom.* Accordingly, in a servitude of pasture and fuel, the 
servient owner is entitled to break up the surface and reach 
minerals below the surface, provided he leaves sufficient grass and 
peat for the dominant owner. The doctrine that servitudes must 
be well known to the law® is illustrated in the following cases. Well known to 
A servitude of quarrying stone and slate for the use of the 
dominant tenement has been recognised,’ as has also a servitude 
of taking sand and gravel.’ Again, the principle that a servitude 
must be for the benefit of the dominant tenement ® applies, of Benefit of 
course, to all servitudes met with in mining cases; but there Seen ne 
seems something anomalous that the prediwm, for the benefit of 
which the servitude exists, must be corporeal;® in other words, 
that a right of property in minerals, a corporeal right, is a 
predium sufficient to found a servitude right, but the incorporeal 
right to take minerals out of the lands of another is not.° The 
use of a servitude must not be in excess of the right," therefore a not in excess 
servitude of quarrying stones for the use of a dominant tenement * "8" 
must not be used for the purpose of selling the stones gotten ;™ 
nor does a servitude, enjoyed by feuars in a town, of taking 
stones from a quarry for their own purposes, warrant the 
Commissioners of the harbour of the town taking stones for 
building and improving the harbour.” In Murray v. Magistrates 


1 Sturrock v. Carruthers’ Trs., 1880, 8 Rankine, Landow. 369. 


7 R. 801. 9 Td. 
2 Marshall v. Tannoch, etc. Co., 10 Graham v. D. Hamilton, 9 M. 
1886, 13 R. 1042. (H. L.) 98, per L. Ch. Hatherley, p. 
3 Rankine, Landow. 365. 102; Proud v. Bates, 1865, 34 L. J. 
* Ersk., 11. 9. 34. 406; and L. Ch. Hatherley in Ramsay 
5 Rankine, Landow. 366. v. Blair, 3 R. (H. L.) 45. 
6 Murray v. Mags. of Peebles, Dec. 11 Rankine, Landow. 365. 


8, 1808, F. C.; Keith v. Stonehaven 12 Harrowar’s Trs. v. Erskine, 1827, 


Harbour Coms., 1829, 7 S. 405; aff. 5S. 307 (N. E. 285). 
DEW. Sawote 18 Keith v. Stonehaven Harbour 


7 Aikman v. D. Hamilton, 1830, Coms., 1829, 7 S. 405; aff. 5 W. 5. 
8 8. 943, alt. 6W. S.64; Sharpv. D. 234. 
Hamilton, 1829, 7 8. 679. 
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of Peebles,! it was proved that the community of a burgh had 
been in use and possession of a servitude, inter alia, of digging 
and quarrying stones and slates for behoof of the tenements 
within the burgh. Three important points were raised in the 
case. It was held, in the first place, that the magistrates of a 
burgh might be the dominant heritors of a rural servitude for the 
use of the community; secondly, that it was not inconsistent with 
the nature of a servitude that the proprietor of the dominant 
tenement should have power to communicate the benefit of the 
servitude to any third party not possessing the dominant tenement. 
The third point, which was ultimately conceded, was that in the 
exercise of the servitude of digging for slates and stones, the 
proprietors were limited to digging what was requisite for their 
own use and consumption, and were not entitled to sell. The rule 
that the burden on the servient tenement must not be increased— 
in other words, that the servitude must be exercised civiliter—is 
illustrated in several cases considered under roadways;? and it 
has peculiar application when the servient tenement is in danger 
of exhaustion.2 The particular servitudes of support,‘ way,> and 
aqueduct © are treated of in a later page. 


1 1808, Dec. 8, F. C. 36. 4 Infra, p. 170 et seq. 

2 Infra, Chap. VIL.pp. 158, 159, 161. 5 Infra, p. 151 et seq. 

3 Stewart v. Caithness, 1788, Hume, 6 Infra, p. 235 et seq. 
731 (case of pasturage). 


CHES ERE iT 


LIMITED ESTATE IN MINES 


Liferent—At Common Law—Variarion by Intention of a Testator—Questions 
between Fiars and the Representatives of the Liferenter—Liability of 
Liferenter for the Repair of Mining Structures—Entails—Rights of an 
Heir in Possession— Provisions out of Mineral Estate. 


LIFERENT?) 


Liferenter’s Rights at Common Law.—Liferent is the right Liferent gener- 
to use and enjoy a subject during life without destroying or “!Y 
wasting its substance (salvd rei substantid).2 The liferent enjoy- 
ment of estate involves, besides the occupation and peaceable 
possession of it, the right to appropriate its fruits or natural pro- 
duce, the jus fruendi of the Roman law.? The general rule is 
that a liferenter is entitled to ingather and appropriate all natural 
and industrial produce which has been separated from the soil 
during the subsistence of his right, and all civil fruits, such as 
rents and other recurring payments, which are due for the period 
covered by his right. Being entitled to the “detention” or 
natural possession of the subject liferented, he is also entitled to 
the returns payable for the right of detention acquired from him 
by third parties. Now the minerals, as well as the mines which 
contain them, are partes soli, and under a strict interpretation of 
the above definition a liferenter of mineral estate could not 
part with the property of any of the minerals. There is this 
difference, however, between mineral estate and other estate in in mineral 
land, viz. that other land may usually be treated so as to yield °** 
natural products from labour bestowed upon it; whereas purely 
mineral estate is valueless unless the minerals are worked and 
converted into industrial products. Accordingly, in early law, Barly law 


when mineral estate was of little value, the powers of a liferenter see ee life- 


1 As to this subject generally, see 2 Bell, Pr. 10, 44. 
Rankine, Landow. 629 eét seq. 3 Tb. ; Rankine, Landow. 634. 
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were much more ample than they are now. Thus, a usufructuary 
in the Roman law was entitled not only to work going mines at 
the commencement of his liferent, but also to open new mines, 
on the ground that he was not thereby impoverishing the estate. 
The early case of Lord Seatoun, mentioned in Craig, gave a tercer 
right to the profits of a going colliery, not only for her personal 
use, but even for sale. In 1677 a widow chose her liferent in 
certain lands, in which she had no conjunct fee, in preference to 
an annual rent, provided by her marriage contract, and alleged a 
right to the coal. This, however, was refused her; the Court 
found the liferentrix to have no right to this coal, which was a going 
coal before the contract, “much less if it had been a coal begun to 
be win after the contract.”2 Lord Stair, while dealing with the 
question whether the general grantee of the fruits of a heritable 
subject acquires a right to the annual produce of the coal 
workings, lays down the principle which has since then been acted 
upon with varying consistency. This is, that unworked minerals 
cannot be considered as fruits of the heritable subjects, but simply 
as partes solv, and accessories of the lands ; but that when the fiar 
has himself worked the minerals and let them on lease, the 
minerals themselves cease to be accessories; they become a 
separate rent-yielding subject, and therefore are presumed to pass 
to those to whom the fruits of the subject are conveyed? This 
doctrine is laid down with two reservations, (1) that there is no 
danger of exhaustion of the minerals, (2) that the measure of the 
fiar’s use is not exceeded. These, however, are merely elements 
to be taken into consideration in order to ascertain the intention 
of the party constituting the ferent. The increase of the value 
of minerals within recent times has caused the law to guard more 
jealously the rights of the fiar in mineral estate, and to regard 
with more strictness the usufructuary character of the liferenter’s 
rights. Accordingly, a tercer has no right to open new mines, nor 
to participate in the profits of coal or anything underground, 
though she may get what is necessary for her own use.® And a 
liferenter by constitution was held not entitled to profits and 
rents arising from stone and lime quarries in lands over which 
the liferents were constituted, where no mention had been made 
of these in the deed, and the lands were held under a strict entail.6 


19, §§ 2, 3; 13, §5 D. (7. 1). 5 Lady Lamington v. Her Son, 1682, 

? Preston v. Preston, 1677, M. 8242. M. 8240; Belschier v. Moffat, 1779, 

3 Stair, li. 3. 74; Craig, ii. 3. 24. M. 15,863. 

* Lord J.-C. Moncreiff in Wardlaw ® Swinton v. Ds. Dow. of Roxburghe 
v. Wardlaw’s Trs., 1875, 2 R. 368, 372. Feb. 1, 1814, F. C. 
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A fiar, also, has been held entitled to dig for and work mines Fiar’s right. 
and minerals on payment to the liferenter of surface damage, 

having in the exercise of this right due regard to the amenity of 

the mansion-house and estate. Again, in Campbell’s Trustees v. Unopened 
Campbell, it was held that a universal liferent to a wife of “the ™™* 
whole annual produce and rents of the residue and remainder of 

my means and estate, heritable and moveable, during all the days 

and years of her life,” did not embrace the income derived from a 
mineral field not wrought till after the husband’s death. This 
doctrine of intention has also been applied to a case of liferent 
constituted by reservation. A widow, who before her marriage 

was fiar of a stone quarry, which was kept going during the 
subsistence of the marriage, was not held to have barred herself 

from continuing to work it for her own benefit after her husband’s 

death, notwithstanding the terms of an ante-nuptial marriage 
contract, and a subsequent deed by which she conveyed the fee to 

her eldest son, reserving to herself the liferent use and enjoyment 

of her whole property. No equivalent was given to the widow, 

and the produce of the quarry formed a considerable portion of 

her income; and for these reasons the Court did not construe her 

deeds as expressing an intention that her hands were to be tied up 

the moment that her husband died. As the result of these 
authorities it may be taken that where intention does not enter 

into the case, a simple liferenter of a specific subject has no right 

either to work a mine open at the commencement of his liferent, 

nor to appropriate the proceeds of it, nor to break ground in order 

to reach minerals, nor to lease them. There is, however, one excep- 

tion to the rule which deprives the liferenter of all interest in the 
mineral estate. When mines or quarries are being worked at the Extent of life- 
opening of a liferent, the liferenter, apart from any disturbing ei eae 
element of intention, is entitled to have so much of the produce as 

is necessary for his own personal use, or for the requirements of the 

estate. This includes coal for domestic use,> stones for the repair 

of dykes,’ and lime for the fields.7 Moreover, the liferenter appears 

in such a case entitled to open the surface in order to obtain this 

limited supply,’ but he must give notice to the fiar that he is about 


1 Dickson v. Dickson, 1823, 2 8. 152 5 Lady Lamington v. Her Son, 1682, 


(N. E. 138). M. 8240; Stanfield v. Wilson, 1680, M. 
21882, 9 R. 725; aff. 10 R.(H. L.) 8244. 

65. 6 Dickson, wt sup. 
3 Histon v. Eiston, 1831, 98. 716. 7D. v. Ds. Dow. of Roxburghe, Jan. 


4 See also Ersk. ii. 9.57,58;1B.C. 19, 1816, F.C. 
61; Bell, Pr. 1042, 1070. 8 1b. 
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to do so, and must account to him for the surplus. But if the 
mines or quarries have not been worked before the opening of 
the liferent, it would appear that a simple liferenter is not entitled 
even to obtain this limited supply, as this would be to exceed the 
measure of the fiar’s former possession.” 

Variation by a Testator.—The rules of law just stated are 
subject to alteration by deed or contract. Where there is an 
express grant to a liferenter of working the minerals, he is, of 
course, entitled to work what is granted to him ;* and, similarly, an 
implied intention on the part of the granter that a liferenter is 
to enjoy the beneficial use of mineral estate will be given effect to. 
Thus the grantee of a general liferent by one who had no estate but 
mineral rents would be entitled to work the mines.* Such cases 
fall to be determined according to their individual circumstances, 
and by the general rules of construction applicable to the deeds in 
which the liferents are constituted. A case of reservation of a 
liferent by a fiar to herself has been already referred too <A 
proprietor who grants a lease of mines and minerals considers the 
minerals as fruits rather than as partes soli, “and if he grants a 
liferent in such circumstances, I conceive that it ought in general 
to convey a right to the mines and minerals.”® A testator, under 
a general disposition and settlement, conveyed the liferent of “all 
lands and heritages” to his sister, to whom he also conveyed his 
whole moveable estate, the fee being destined to his brother and 
two nephews. Before his death he had granted a lease of the 
minerals for 999 years, under condition that the rent was to be 
paid to the “proprietors” of two farms during the working, 
without regard to the farm under which the minerals should be 
first exhausted. It was held that the deliberate act of the testator 
in granting the lease exhibited his intention that the liferentrix 
was to enjoy the annual sum payable for the minerals, and judg- 
ment was given accordingly.’ In another case, the proprietor of 
a clay field left the wniversitas of his estate, with directions to 
hold the residue after payments of debts and legacies, to trustees 
for behoof of certain persons in liferent and others in fee. The 
trustees were prohibited from selling the estate till the youngest 
beneficiary had reached majority. The use of the clay field was 


1 Fountainhall, 3 B. 8S. 114. note). See also Lord J.-C. Moncreiff 

? See supra, p. 56. % Bell, Pr. 1042. in Wardlaw v. Wardlaw’s Trs., 1875, 

* Per Lord J.-C. Moncreiffin Guild’s 2 R. 368 ; Strain’s Trs. v. Strain, 1893, 
Trs., 1872, 10 M. 911, stated infra. 20 R. 1025. 

5 Histon v. Histon, 1831, p. 57. 7 Waddell v. Waddell, Jan. 21, 

6 Lord Craigie in Waddell (next 1812, 16 F. C. 485. 
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merely temporary, it being admitted that the value of the ground 
as a building stance at the time the power of sale was granted 
would be greatly in excess of its value as a clay pit. It was held, 
on a construction of the settlement, that the rents of the clay field 
were to be included in the liferent.t. In Wardlaw v. Wardlaw’s 
Trustees,” a testator by a general disposition and settlement left his 
estate (the minerals under which were wrought during his lifetime, 
and were let on a lease at the time of his death) to his two 
daughters, one-third each pro indiviso in fee, and to his grand- 
daughter the liferent allenarly, and to the heirs of her body the 
fee of the remaining third. An attempt was made to differentiate 
this case from Waddell and Guild’s Trustees, on the ground that 
in Waddell’s case the Court regarded the settlement as intended 
to give the liferenter a right, not to the minerals, but to the 
perpetual annuity into which they had been converted; and that 
in Guild’s case the liferentrix de facto worked the clay field salvd 
rei substantid. It was held, however, on a general construction of 
the settlement, that the granter’s intention was that the liferentrix 
was entitled to a third of the mineral rents during her life, and to 
concur with the fiars in renewing leases, provided there was no 
substantial danger of exhaustion. Lord Gifford reached his con- 
clusion on the grounds—(1) that it was an old going colliery, and 
under a lease at the date of the grant; (2) that it was never wrought 
by the proprietor himself; (3) that the deed was a universal settle- 
ment; and (4) that there was no direction for accumulations. 


On the question of the danger of exhaustion as bearing on presumed Danger of 


intention, Lord Moncreiff, J.-C., observed: “If the mineral be in 
danger of exhaustion, and be shown to be so, that element may 
indicate a contrary intention on the part of the granter. The 
measure of the former workings is a much more slender pre- 
sumption, and in the general case it is more easy to presume that 
the granter contemplated the letting of his minerals for what they 
would bring, assuming that there was no danger of exhaustion, 
than that the liferenter was to lose the accruing benefit which 
a better market and an enhanced price would give.”* In 
another case,> a conveyance to trustees of the wniversitas of a 
testator’s estate contained, inter alia, a direction “to pay the 
balance of the free annual income of the free residue of my 
estate to my said wife, in case she shall survive me, half-yearly 


1 Guild’s Trs. v. Guild, 1872, 10 M. 3 Tb. p. 376. 
sylal. 4 1b. p. 372. 

2 1875, 2 R. 368. See also Strain’s 5 Ferguson v Ferguson’s Trs., 1877, 
Trs. v. Strain, 1893, 20 R. 1025. 4 R. 532, commented on in Strain cit. 
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during all the years and days of his life.” There was also an 
indication that the widow’s income should not exceed £2750 a 
year. At the time of his death the truster held two mineral 
leases from which assignees and sub-tenants were excluded unless 
by consent of the landlord, and which had five years to run after 
the testator’s death. The trustees carried on the mines, and 
realised some £30,000, which the widow claimed as part of the 
free annual income of the residue of the estate. The truster left 
nearly £220,000, chiefly the profits, arising from seventeen years’ 
enjoyment, of the mineral leases, from which the widow received 
about £5000 a year. The Court considered that these profits 
were not income but capital, regarding them in the same light as 
a sum of money, and found the widow not entitled to them. 
Lord Shand, concurring with the Lord President (Inglis), said: 
“Where the wniversitas of an estate is given to trustees, so that 
the general residue shall be held by them for one person in life- 
rent and another in fee, the general rule must be that the profits 
of such a business as” a colliery, “shall go into the residue—shall 
form part of the capital of that estate—unless a contrary intention 
can be inferred from the terms of the deed; and I think that 
must be so, because I regard the profits which are to be received 
from such a business as a colliery . .. as not proper interest on 
residue, but as part of the residue itself—part of that capital of 
the trust itself which has been left by the truster to his trustees,— 
and, indeed, in many cases which one has seen in practice, such 
profits really and practically form the whole estate that a person 
leaves.”? A question arose in a recent case? as to the effect of a 
clause in a disposition by a husband to pay to his wife on her 
survivance “the whole annual produce and rents of the residue and 
remainder of my means and estate, heritable and moveable, during 
all the days and years of her life.” The widow claimed the income 
derived from a mineral field not opened till after the husband’s 
death. The terms of the clause were construed as constituting a 
universal liferent, and there being nothing to show a contrary 
intention the case fell to be decided according to the general rule 
of law stated by Lord President Inglis:* “Where a mineral field 
has been opened up and made part of the fruits of the soil, or has 
provided an income, during the lifetime of the testator, the life- 
renter of the estate is entitled to continue to have these fruits as 


11877, 4 R. 542. Compare Strain’s 1882, 9 R. 725; aff. 10 R. (H. L.) 
Trs. v. Strain, 1893, 20 R. 1025. 65. 
2 Campbell’s Trs. v. Campbell, 39 RK. 728. 
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part of the free income of the estate. But where it has not been 
opened up in the lifetime of the testator, but has become a source 
of revenue since his death, the liferenter is not entitled to enjoy 
it.” Lord Watson said that had the deed contained an express or 
implied direction that the minerals should be worked by the 
trustees in the course of their administration, it might have been 
held within the testator’s contemplation that when they were so 
worked his widow might enjoy the rents or lordships arising from 
their working as part of her usufructuary right! The proceeds 
under a lease of unopened mines go to the fiar; but if in his 
lifetime a testator opens or works mines and then abandons them 
as unworkable to profit, the proceeds of them go to the liferenter. 

Questions between Fiars and the Representatives of the 
Liferenter.—The principles which are applicable to lands con- 
taining mines and minerals, apply equally to those subjects when 
by severance or otherwise they are themselves a separate feudal 
estate ;? and so long as minerals remain unsevered and are partes 
solv, the same principles apply to them. Accordingly, if the life- 
renter abstains from exercising his rights, or only partially exer- 
cises them, such minerals as remain unworked devolve, on the 
expiry of the liferent, upon the fiar. At the expiry of a liferent, 
rents, whether they have been collected by the liferenter or are 
in arrear, go to his executors. The industrial fruits, ce. the 
minerals wrought, go to the liferenter’s representatives, if they 
have been separated from the soil;® but those which remain partes 
soli belong to the fiar. Accordingly, should the liferenter’s repre- 
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sentatives continue to work mines and remove the minerals after Minerals. 


his death, they are liable to an action at the instance of the fiar.® 
The profits arising from continual daily labour, as is the case in 
mines, quarries, salt works, and such industries, follow the rule of 
natural fruits, and must be computed de die in diem.’ 


The rule of apportionment at common law is that legal terms Apportion- 
determine what was in bonis defuncti at the time of a liferenter’s ™™"* 


death, except in the case of forehand rents. Formerly, rent for 
premises employed in industrial enterprises ® vested de die in diem, 
except where the rent was forehand ;° and Weir’s Executors v. Dur- 


110 R. (H. L.) 69. See also In re 5 Ersk. ii. 9. 65, 66; Bell, Pr. 1044 


Kemeys-Tynte, [1892], 2 Ch. 211. et seq. 

2 Baillie’s Trs. v. Baillie, 1891, 19 COLD: 
R. 220. f Hae 

3 Campbell’s Trs. v. Campbell, 1882, 8 Excepting grist mills; see Ran- 
OVRa (25; att. 10 Rv (ei) 65: kine, Landow. 644. 

4As to rents and royalties, see 9 Ersk. ii. 3. 9. 


infra, pp. 98-107. 
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ham,! decided that mineral leases follow the analogy of arable and 
grass farms rather than houses, in a question between landlord and 
tenant or heir and executor. In that case minerals were let, with 
entry at Martinmas, for a fixed rent payable at Whitsunday, or, 
in the option of the landlord, a lordship, exigible at Martinmas, 
on the minerals “raised, sold, carried off, or consumed” during 
the preceding year, under deduction of the rent paid at the pre- 
vious Whitsunday. The landlord died on 31st May 1869. In a 
question between his heir and his executors it was held—(1) 
that the executors were entitled to one-half of the lordship 
exigible at Martinmas 1869, after deducting the amount of the 
fixed rent paid at the previous Whitsunday; but (2) that they 
had no right to any share of the lordship on minerals which, 
although raised to the surface prior to the death of the landlord, 
remained unsold at Martinmas following. 

The Apportionment Act of 1870,? which practically superseded 
that of 18343 enacted that “all rents . . . and other payments in 
the nature of income (whether reserved or made payable under an 
instrument in writing or otherwise) shall, like interest on money 
lent, be considered as accruing from day to day, and shall be 
apportioned in respect of time accordingly,” * and that the appor- 
tioned part of the rent, etc., shall be payable when the next entire 
portion shall have become due.® Royalties payable at fixed 
periods fall under the Act; but not if payable at uncertain times, 
depending upon the will of the party who has to pay, as in the 
case of royalties payable on the sale of the produce of the mine or 
quarry. This statute has made no change in regard to the rules 
applicable to forehand rents, which are determined according to 
stipulation ;7 it only extends the same rules to all cases of succes- 
sion to subjects which yield periodic rents. 

Liability of Liferenter for the Repair of Mining Struc- 
tures.—A liferenter being entitled to the use of buildings con- 


11870, 8 M. 725. 

2 33 & 34 Vict. c. 35. 

3 4&5 Will. iv. c. 22. 

433 & 34 Vict. c. 35,5.25 Weir's 
Exs. v. Durham, 1870, 8 M. 725. See 
Llewellyn v. Rous, 1866, 2 Eq. 27. 

5133 84 Vict. C: 30, sso. 

6 St. Aubyn wv, St. Aubyn, 1861, 1 
Dr. & Sm. 611, a decision under 4 & 
5 Will. Iv. c. 22, “payments at fixed 
periods.” If an owner of minerals, 
being also lessee of the surface, either 
of which isvalueless without the other, 


dies intestate, the principle in deter- 
mining apportionment is to assume 
both to have been always differently 
owned ; and then to calculate what 
rent the mine owner would have had 
to pay for the use of the surface. 
Guest v. East Dean, 1872, L. R. 7 Q. B. 
334, 342 ; Kittow v. Liskeard, 1874, 10 
wb. 7,13; Ley v. Ley, 1868, 6 Eq. 174 
(income value, not capitalised value). 

7 Lord Herries v. Maxwell’s Curator, 
1873, 11 M. 396. 

8 Rankine, Landow. 647. 
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ar ce 
nected with mines, must use them as a bonus paterfamilias 
should ;1 consequently he is bound to keep up houses in habitable 
condition, and is liable for the expenses of ordinary repairs there- 
for ;* tear and wear, natural decay, and accidental destruction by 
fire, water, or other vis major excepted.2 A question arose as to 
what are ordinary repairs for which a liferenter, who was infeft in 
the conjunct fee and liferent of an entailed estate, was liable. It 
was held that he was not bound to erect embankments on a river 
for the purpose of preserving the estate from encroachment.‘ 
Either a fiar or a liferenter may repair, though not bound to do so. 
If the fiar repairs, the liferenter can only benefit on paying pro- 
portionally to his interest in the restoration. If the liferenter 
repairs, he has right to indemnification from the fiar, taking the 
benefit of the repairs to the extent of the /uerwm accruing to him, 
or the fee will be burdened with the principal sum expended, but 
not with interest during the liferent.6 In another case, a life- 
renter was held entitled to rebuild at the sight of the Sheriff, at a 
fixed minimum rent: the fiar being lable, at the expiry of the 
liferent, to repay the whole expenses.® As a rule, a liferenter has 


no claim for meliorations. There is a presumption that they were Has no claim 
for meliora- 


made for his temporary tenure, but it yields to contrary proof.’ 
The obligation not to waste the subject, but to preserve it in 
the same condition in which the liferenter got it, exposes him to 
an action at the instance of the fiar to find caution within twenty- 
one days, under pain of forfeiture of the profits of the liferent.® 


But in modern practice, caution is only ordered on proof of actual Caution. 


or probable mismanagement.® This appears to be the only remedy 
open to the fiar in order to control the liferenter’s management, 
except where he complains of the liferenter’s infringing a present 
beneficial right in the fiar to take the minerals. 


ENTAILS 


tions. 


Entails— Rights of Heir in Possession.— Lord President Rights of heir 


Blair considered an heir of entail in possession entitled to wor 
the minerals, on the ground that “the working and selling coal 


1 Ersk. 11. 9. 59. 60. 6 Scott v. Forbes, 1755, M. 8278, 

2 Scott v. Haliburton, 1823, 28. 435 7 Bell’s Pr. 538 ; Rankine, Landow. 
(N. E. 388). 81. 

© Wogel<, th, Gs GC 8 1491, c, 25; 1535, c. 15. 

4 Dickson v. Dickson, 1823, 2 S. 9 Ralston v. Leitch, 1803, Hume, 
152 (N. E. 138). 293. 


5 Haliday v. Gardine,1706, M. 13,419. 10 Dickson v. Dickson, wt sup. 
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and lime is the ordinary use of subjects of that kind, and the only 
way in which any benefit from them can be derived.”! This opinion 
was delivered in 1811, long before any of the later statutes relax- 
ing prohibition against alienation was passed. The question as to 
how far the heir in possession might work minerals to the pre- 
judice of succeeding heirs received consideration in the case of 
Muirhead v. Young? Lord Ivory said: “It is practically an open 
question whether an heir of entail in his own person, by his own 
capital and exclusive operations, can exhaust the minerals to the 
effect of destroying the value of one-third or one-half of the entire 
entailed estate.”? Lord Curriehill, in reference to this, pointed 
out that the Court might, in such a case, have to determine what 
could not feasibly be ascertained—the portion of the minerals which 
ought to be left for the existing and successive heirs of entail. 
He also observed: “The owner of an entailed estate, or a tenant 
under a valid lease of the minerals therein granted by such owner, 
is under no obligation to preserve any portion whatever of these 
minerals for the future heirs. The whole of the estate, including 
the whole of the minerals therein, belongs to such owner; and 
although his right is limited, the limitations apply not to the 
extent of the subjects, but only to his powers of ownership. As 
the owner of minerals, he, or those validly deriving right from 
him, may use all of them, in the way in which alone minerals can 
be beneficially used by the owner, unless by the deed of entail he 
be effectually prohibited from doing so. It might be questionable 
whether or not the law would give effect to such a prohibition.” ¢ 
To limit the power of an heir in possession, would be to go in the 
face of rules established with respect to his powers of leasing. 
The doctrine that an heir of entail in possession is a limited fiar 
rather than a liferenter,® further supports the view of an un- 
restrained power of exhaustion adopted in Muirhead v. Young,’ 
where it was held irrelevant, in an action of damages by an heir 
of entail succeeding to an estate under burden of a lease by his 
predecessor, to aver that the tenants were rapidly working the 
minerals to exhaustion.’ 

Provisions under Entails—Where a provision to a widow 
and children is granted in virtue of powers under an entail and 
the provision is a certain portion of the free rents of the entailed 


1 Gordon v. Gordon, Jan. 24, 1811, ° See infra, pp. 76-78. 


F. C. 161, 166. ® See this doctrine explained, Ran- 
21858, 20 D. 592. kine, Landow. 601. 
3 Ib. p. 606. 7See further on this case, Chap. 


4 Ib. p. 602. TV dats 
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estate, the rent of a coal and lime work must be taken into 
computation, and so must a part of the estate of which the 
entail is reducible ; and the widow’s liferent is not to be deducted 
from the rent in estimating the children’s provisions! In fixing 
the amount of provisions to a wife and children it was held 
that where coals were let (the rent to be payable by a royalty), 
regard was to be had, not to the amount of the royalty in the 
year in which the grantee of the provisions died, but to its 
average amount for a series of years; and in the particular case an 
average of seven years was taken. An heir of entail by bond 
of provision secured his daughters in a sum equal to three 
years’ free rental of the estate, which largely consisted of 
lordships of minerals, a new lease of which had been entered 
into within three years of the death of the heir of entail. 
The free rental was estimated to be the average of the three 
years preceding the death of the grantor Where the rent 
payable under a lease current at the grantor’s death is sufficiently 
permanent, it is to be taken as the measure of the value of 
the minerals in estimating the annuity payable to a grantor’s 
widow; and a separate valuation will not be allowed.* 


1 Douglas v. Douglas, 1822, 1 S. 3 Douglas v. Scott, 1869, 8 M. 


408 (N. E. 382). 360. 
2 Wellwood v. Wellwood, 1848, 11 4 Christie v. Christie, 1878, 6 R. 
D. 248. 301. 
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Fee-simple Proprietor—Pupils—Sale—Lease, Tutor Lessor for Pupil; Tutor 
Lessee for Pupil—Curators for Insane Persons—Minors—Married Women 
—The Crown—Ministers—Trustees ; Sale ; Lease—Mandatories—Persons 
uninfeft—Heritable Creditors—Disability under Diligence—Effect of 
Insolvency and Bankruptey—Heir of Entail—Liferenter—Joint and 
Common Owners—Partners and Companies—Sub-tenant’s power of 
Lease—Compulsory Sale. 


Fee-simple Proprietor.—It is a right incidental to the 
ownership of land that the proprietor of it may alienate it, 
or give the possession of it to another! Accordingly, a fee- 
simple proprietor can both sell and grant leases? of the minerals 
within his lands to the fullest extent. Various disabilities arise 
with respect to powers of selling and leasing from nonage or 
mental incapacity, from the fiduciary character of the granter, 
and from a limited ownership, as in the case of entails; these 
will be noticed under their several heads. 

Pupils.—(a) Sale-—Pupils, being incapable of consent, cannot 
enter into contracts either of sale or lease.® This is done for 
them by their tutors or guardians,* so far as competent. Factors 
loco tutoris require the authority of the Court to sell their 
ward’s heritage. This being an extraordinary act of admuinistra- 
tion, the Court will only grant power in a case of necessity.® 
It will be granted when the sale is for the extinction of debt; 
or where there is urgency to avoid loss; where it is for the 
ward’s aliment; or for the aliment of those dependent on the 
ward, provided the ward is not prejudiced thereby. Thus, where 
the estate is inadequate for the ward’s maintenance, authority 


1 See Chap. II. p. 22. 5 See as to this Thoms, Judicial 
? As to the nature of mining lease, Factors, 112 et seg. As to delec- 

see wnfra, p. 83 et seq. tus persone, see Auld, 1856, 18 D. 
OS Dnalies tly dhs 7 GS ikbl, We, NG, 487. 
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to sell has been granted:! similarly, where it is the only 
method of getting a surplus of estate after paying creditors2 
If such a case of necessity be made out, it may be granted 
even though a next heir oppose. Where the ward is a partner, 
or pro wmdiviso proprietor, the Court has sanctioned sale by 
his factor ;* even where an evident advantage only was certain 
to accrue.® 

(b) Lease—Tutor Lessor for Pupil—The rule of the common 
law, that tutors could not grant leases to extend beyond the 
term of their office, though relaxed so far as to admit of a 
power of leasing for a term of years usual in ordinary admin- 
istration,’ was finally modified by statute. Under the Pupils’ 
Protection Act, 1849, factors loco tutoris, tutors-at-law, tutors- Pupils’ Protec- 
dative, and tutors-nominate, if it appear to them that there is “4A 
a strong expediency for renewing or granting! a lease for a 
period of years, shall report to the Accountant of the Court of 
Session, who may order any necessary inquiry, and shall state 
his opinion in writing. The report and opinion may be submitted 
by the factor to the Lord Ordinary, with a note praying for the 
sanction of the Court to the measure proposed. The Lord 
Ordinary, with or without further inquiry, disposes of the matter 
- himself, subject to the review of the Inner House, whose judgment 
is final; or, in special cases, if he see cause, reports the applica- 
tion. Entailed estates are included. The peculiar risk attending 
mineral enterprise caused the Court, in one case, to refuse its 
authority to a lease of a colliery for fourteen years, although 
a usual period, but extending beyond the tutor’s term of office.Y 
Though the Court will not, apart from statute, authorise acts 
of ordinary administration, it is ready to confer powers of Special powers. 
granting leases of such duration as in the circumstances would 
be acts of ordinary administration.” Even before the Act of 1849, 
“evident utility” was regarded as sufficient warrant for inter- 
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1 Innes, 1846, 8 D. 1211. 

2 Dunbar, 1847, 9 D. 1426; Kirk- 
land, 1848, 10 D. 1232. 

3 Lindsay v. Somerville, 1857, 19 
D. 455. 

4 Dickson, 1836, 14 S. 958; Ellis, 
1836, 15 S. 262. 

5 Donaldson, 1838, 16 S. 813. 

6 Ersk. i. 7. 16; Reay v. Anderson, 
1800, M. 16,385. 

7 Bell, Conv. Lect. i. 117. 
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amended by 20 & 21 Vict. c. 56, 
ss. 4, 5, 6. 

949 & 50 Vict. c. 27, 8. 12, are 
included under the Pup. Prot. Act. 

10 As to power of granting abate- 
ment of rent, see Pup. Prot. Act, s. 5. 

11 Waddell, 1851, 13 D. 739, ex- 
plained in Fraser, 1857, 19 D. 801, 
following Ross v. Ross, March 9, 
1820, F. C. 

12 See Somerville’s Factor, 1836, 14 
S. 451, 453. 
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position of such authority ;! and on evidence that a going mine 
could not profitably be relet for a shorter period, it was held 
that granting a mineral lease for a period of twenty-five years 
was a necessary and proper act of administration.2 A term of 
thirty-one years has been recognised as the maximum limit of 
ordinary mineral leases in entail* and trust estates,* and that 
duration has frequently been sanctioned under application for 
special powers.® Twenty-five years® and thirty-two years’ have 
also been terms judicially authorised; and in peculiar circum- 
stances a latitude has been allowed.8 Unopened mines, as a rule, 
may not be leased by a tutor or administrator-in-law ; but prob- 
ably the Court would grant authority to lease an unopened mine 
if satisfied that the ward had no other estate.® Tutors have no 
power to grant leases for a grasswm, nor would the Court authorise 
them to do so, that not being an act of ordinary administration.” 
(c) Lease—Tutor Lessee for Pupil.—A tutor or judicial factor, or 
a pupil’s succeeding to a mineral lease, must consider whether he 
will keep it on. It has not been decided how far he is bound to 
renew a lease which expires during his term of office Mining 
has always been regarded by the law as a peculiarly speculative 
industry ; and a mining lease is hazardous on account of the 
precarious nature of the subject let.’ It would appear that a 
factor ® would, on the analogy of partnership in a manufacture, be 
liable for all losses, and bound to account to the ward for all 
profits, receiving his commission in the event of his intromissions 
being successful. In a case of necessity the Court might grant 
authority to a factor to enter into a lease on behalf of his ward. 
The curator bonis of a lunatic, who was a partner in a company for 
working a quarry, applied to the Court for special powers to 


1 Roebuck v. D. Hamilton, 1761, 
M. 16,387. 

2 Colt v. Colt, 1800, M. 16,387, 
commented on in Ross v. Ross, March 
9, 1820, FE. C.; Colt v. Colt, 1801, M. 
App. Tutor, No. 1. 
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430 & 31 Vict. c. 97, s. 2. 

5 Moncreiff, 1846, 8 D. 710 ; Spiers’ 
Tutors, 1848, 10 D. 1474 (lease of water 
also empowered for twenty-one years). 
See Waddell, 1851, 13 D. 7389. 

§ Colt, 1800, ut sup. 

7 Moncreiff, 1851, 14 D. 13. 

8 Dobie, 1846, 18 Se. Jur. 599. 

9 1b., and Douglas, 1867, 6 M. 178. 


LON Stair, i. Os1L'7,) 20! 

1 See Parkhill v. Chalmers, 1771, 
M. 16,365, 2 Pat. App. 291, case of 
tutor, who had been partner of a 
deceased in a lease current at his 
death, not being bound on its expiry 
to renew it in a pupil’s name. 

12 See Lord Cairns in Gowans v. 
Christie, 18738, 11 M. (2. 1.) 1) 
12. 

18 Case of Philip, 1827, 6 S. 103; 
and circumstances of Gilray, infra. 

14 See Cochrane v. Black, 1855, 17 
D. 321, 337. 

19 Gilray, 1872, 10 M. 715; 1876, 3 
R. 619. 
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concur with the other partners in assigning their interest to a 
new company with limited liability, and to accept fully paid-up 
stock of the new company in lieu of the ward’s interest in the 
existing adventure. The Accountant of Court reported favourably 
on the proposal, as being for the security of the ward’s estate. 
The Court granted the power on being satisfied that it was a case 
of necessity. The Court will do what it can to facilitate a realisa- 
tion, and will sanction any agreement with the landlord for 
renunciation.2 A tutor cannot, of course, be auctor in rem suam? 
In urgent cases the Court will appoint an interim manager.‘ 

Curators for Insane Persons.—Cwrators bonis appointed to 
administer the estates of insane persons may apply to the Court 
for special powers to sell heritage, or grant leases of, or abate 
rents of, mineral subjects.2 With respect to these powers similar 
rules apply as in the case of factors loco tutoris.6 The Court is 
very chary of interfering with the discretion of a factor or curator 
in granting abatement of the rent of his ward’s estate.’ 
ment for one year is more readily granted than for a term of 
years.2 If, however, it is plainly under a sound administration, 
the Court will grant it;® and will have in view the probable loss 
to the estate as well as to the ward? Where abatement is 
necessary for good management, the Court will authorise abate- 
ment," especially when a tenant of a mineral field cannot work it 
except at a ruinous loss.” 

Minors.—A minor without curators may sell his heritage, or 
grant or take a mineral lease to extend beyond the years of 
minority; but if there be “enorm lesion,” his deeds are subject 
to restitution within the quadriennium utile. A lease granted by 


1 Jamieson, 1870, 8 M. 976. 

2 Rankine, Leases, 15, and cases 
there cited. 

8 Ersk. i. 7, 19. 

* Crichton v. Lady Keith, 1857, 19 
D. 713 (factor loco absentis). 

5 They are now under the pro- 
visions of the Trusts Acts, 30 & 31 
Vict. c. 97; 47 & 48 Vict. c. 63, s. 2. 
Mineral subjects are not included 
under the Trusts Amendment Act, 
1887, 50 & 51 Vict. c. 18. 

6 Maconochie, 1857, 19 D. 366. As 
to reconvalescence, see Lord Currie- 
hill, p. 372, 2b. 

7 Anderson, 1822, 1 8S. 363 (N. E. 
340); Brodie, 1843, 5 D. 1024. 


8 Peddie, 1822, 2 S. 88 (N. E. 79); 
Robertson, 1823, 2 S. 150, 579 (N. E. 
137, 498). 

® Granting abatement either tem- 
porarily or permanently where there 
is strong expediency, is provided for 
by sec. 5 of the Pupils’ Protection 
Act; see supra, p. 67. 

10 Milne, 1834, 13 S. 222. See 
Annand v. Grant, March 7, 1817, 
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11 Macgregor, 1837, 15 S. 1092. 

12 White, 1849, 11 D. 1031. See also 
Anon. 1850, 12 D. 914. 

18 Ersk. i. 7. 33, 34, 35; Bell, Com. 
i. 130; Fraser, P. & C. 336; Bell, Pr. 
2098. 
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a minor with curators, but without their consent, is challengeable 
without proof of lesion, either by action or exception, unless 
barred by mora? or homologation.? A sale or lease granted with 
the consent of his curators by a minor is subject to reduction on 
proof of lesion. If granted for an extraordinary period, it might 
go to prove lesion. The Court does not grant special powers to 
sell or lease to minors or their curators as it does to factors.® 

Married Women.—A married woman cannot sell her heritage 
or grant leases of her separate property without the consent of 
her husband;? and this rule is not affected by the Married 
Women’s Property Act, 1881.8 A husband can without his wife’s 
consent grant leases of her property to extend to the limit of his 
administration ;® but where the jus maritz is excluded he has not 
this power. A decree of separation a mensa et thoro, a protection 
order under the Conjugal Rights Act, 1861,!° or a renunciation or 
exclusion of the jus marti and jus administrations have each the 
effect of enabling a wife to deal with her heritage without her 
husband’s control. When a wife is deserted by her husband, or 
living apart from him with his consent, a judge of the Court of 
Session or Sheriff Court may on petition dispense with his consent 
to deeds relating to her estate! It does not seem quite clear 
whether a married woman may without her husband’s consent 
become a lessee of minerals.” 

The Crown.—The management of mines in Crown lands, as 
distinguished from the private property of the sovereign, was 
transferred to the Commissioners of Woods and Forests by statute 
in 1833.14 With the consent of the Treasury, leases of mines 


Se te The BBG 
130. 

2 Cardross v. Hamilton, 1708, M. 
8951, rev. Rob. App. 37. 

3 See Stevenson v. Adair, 1872, 10 
M. 919, 922; Gordon »v. Hall, 1757, 


Bell, Com. 1. 8 44 & 45 Vict. c. 21. See Rankine, 
Leases, 23. 

9 Ersk. 11, 6. 21; Ivory’s Notes, 95; 
Bell, Pr. 1184, 1594; Fraser, H. & W. 
812. 


10 94 & 25 Vict. c. 86, ss. 5, 6. 
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* Bell, Pr. 2098; Ersk. i. 7. 33, Rankine, Leases, 24, 25; and Biggart’s 

34, Trs. v. City of Glasgow Bank, 1879, 6 


5 See Munro v. Munro, 1735, Elch. R. 470, as to a wife’s power of enter- 


Minor, No. 1. 

6 Wallace v. Wallace, Mar. 8, 1817, 
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(other than mines of gold and silver 1), minerals, or other metallic 
or non-metallic substances or substrata obtained by mining, 
quarrying, or excavating, may be granted or extended for a period 
of sixty-three years? and a grassum may be taken? The rent 
may be either in money, or in money and a share of the produce, 
or by way of royalty. Power is given to the Commissioners to 
sell,® to excamb,® to purchase “lands,”’ to distrain for rent,’ to 
grant leases of royal forests for making railways and working 
stone, slate, coal, ore, or marl; saving the rights of companies ;? 
and to compound for arrears. Lessees at a rental of more than 
£50 have to pay five per cent. on arrears after the lapse of three 
months from the date of demand.! Disputes as to boundaries, 
extent, or servitudes are to be settled by arbitration.2 Mines 
and quarries in and under the foreshore are specially exempted 
from the provisions which transfer the management of that 
territory to the Board of Trade.% Duplicates of the lease are to Board of 
be transmitted for record in the Office of Chancery in Scotland ;14 Te. 
an attested copy is equivalent to, and may be recorded as if it 
were the principal.& A minute and memorandum describing the 
document entered in the Minute-Book of the Office of Chancery 
shall be a sufficient compliance with 3 & 4 Will. Iv. c. 69.16 As 
lessees, the Commissioners have power to take new leases,” or 
purchase current leases,!* as they think fit; and in either case to 
cause them to be granted or assigned to trustees for the Crown,” 
or to allow them to merge.” 

Ministers.—There is no power to sell a glebe, although it can Minister. 
be excambed by the minister and presbytery without the consent of 
the heritors.2!_ A minister’s right to his glebe extends a cwlo usque 
ad centrum with this limitation, that what is beneath the surface 
is pars soli, and not the fructus of the glebe; but the beneficial 
interest belongs to and is apportionable among the incumbents as 
a class.22. Hence, if minerals be removed, the benefice, and not the 


1 See as to these, supra, p. 19. 143 & 4 Will. Iv. c. 69, s. 7. 
236 & 37 Vict. c. 36, 8. 4. 15 36 & 37 Vict. c. 36, 8. 5. 
329 & 30 Vict. c. 62, s. 3. 18615 & 16 Vict. c. 62, s. 11. 
4 Act of 1829, 10 Geo. Iv. c. 50, s. 33. 17 10 Geo. Iv. c. 50, 8. 47. 
5 1b. s. 34. 8 1b. s. 42. 18 Jb. s. 48, 19 7b, s, 49. 
71b. s. 52. The term “lands” 20 Jb. s. 50. 
would, it is thought, include “mines”; 21 Bain v. Lady Seafield, 1887, 14 R. 
see supra, p. 17. 939. 
8 Jb. s. 90. 2 li, & Othe 22 Min. v. Hers. of Newton, 1807, M. 
10 7b. 8. 93. AT LH Oe Appx. Glebe Appx. No.6; Min. v. Hers. 
120s 6. 94: of Madderty, 1794, M. 5153, Bell’s Fol. 


13 99 & 30 Vict. c. 62, s. 21. Ca. 76; Logan v. Reid, 1799, M. Glebe 
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minister only, is to benefit thereby. Accordingly the minister 
requires the consent of the heritors and of the presbytery to 
grant leases of the minerals; the rents being laid out in per- 
manent investment, and the interest paid to the minister. 

Trustees.—(a) Sale.—At common law, trustees have no power 
to sell heritage, and this power is only granted by the Court to 
them in a case of necessity,2 or where there has been a prior 
obligation to sell? Under a trust-deed, authorising property to 
be divided specifically, it was held wltra vires of a factor to sell it, 
and authority to sell was refused* But authority was granted to 
remove a number of ruinous houses situated above a valuable bed 
of clay, and to realise the proceeds of the materials and the value 
of the clay. And where deterioration of houses was occasioned 
by mineral workings underneath, belonging to another proprietor, 
a sale of them was authorised as an act of necessary administra- 
tion.6 Under the Trusts Act, 1867,7 when it is shown to be 
expedient for the execution of the trust and not inconsistent with 
the intention thereof, the Court may authorise the trustees to sell 
the trust estate or any part thereof.$ But if all the beneficiaries 
are of full age and capable of acting, they may, by deed of consent, 
grant authority to the trustees to sell, grant leases, borrow, or 
excamb, if such a power is not inconsistent with the intention of 
the truster ; ° the expediency being a question for the beneficiaries. 
Trustees may reserve mines and minerals from sales and feus 
under the Trusts Act.’ 

(0) Lease—At common law, trustees may grant leases for the 
ordinary term of endurance, that being a necessary act of 
administration. The lease, however, is subject to defeasance on 
the decease of the trustees before the expiry of the lease." By the 
Trusts Act, 1867,” all gratuitous trustees, whether in public or 
private trusts, have power to grant mineral leases for thirty-one 
years,'* unless they are restricted or prohibited from so doing by 
the trust-deed.!° No case has arisen in which special powers to 


Appx. No. 1; see Hers. of Kirkma- 
breck, 1861, 24 D. 1456, a valuation 
case, stated infra, p. 274. 

1 Rankine, Leases, 33. As to reser- 
vation of minerals in a feu charter of 
glebe lands, see Elliot, Teind Court 
Prac. 213. Durward, 1886, 23 8. L. R. 
322, form of clause adjusted. As to 
property in minerals in glebes, see 
supra, p. 49. 

2 See supra, p. 67, as to necessity. 

3’ Thoms, Judicial Factors, 114. 


* Keegan, 1857, 19 D. 382. See also 
Watson v. Crawcour, 1856, 19 D. 70. 

5 Cleugh, 1841, 3 D. 1261. 

6 Muller v. Dickson, 1854, 16 D. 536. 
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it See note 1; p73. 

12 30 & 31 Vict. c. 97. 

ta LOR SHS): 


18 Jb. 3. 1. 
15 Tb. s. 19. 


POWERS OF SALE, EXCAMBION, AND LEASE 


grant a mineral lease beyond this period has been applied for. 
Whether or not trustees are entitled to grant a lease of an 
unopened mine if the trust-deed does not authorise them to do 
so, they are not entitled to change the beneficial enjoyment of the 
property.t Lords Deas and Shand lean towards the view that the 
Trusts Act confers the power of leasing unopened mines ;? but 
Lord Watson says: “There is, to my mind, a very strong & priori 
probability against the Legislature having intended to give to 
trustees, who had not previously the power, a right to work the 
estate of the fiar for the purpose of handing over the proceeds to 
the liferenter; and I cannot see a distinction in the nature of the 
power, because it is given in precisely the same terms to trustees 
who were administering trust-deeds when it passed as to trustees 
who come to administer under trust-deeds subsequently made. 
Still more, I am quite unable to find in the terms of this Act any 
warrant for saying that it gives to trustees acting under any deed, 
of whatever date, a general and unqualified power to work and 
let minerals.” Trustees must use their own discretion as to 
whether they should take or renew a mineral lease in their 
fiduciary capacity; their consideration should be to do the best 
for the trust estate consistent with the intention of the truster, 
and with necessary and ordinary administration Where two 
contiguous mining estates belong to trustees in trust for different 
beneficiaries, it is questionable whether an agreement by them to 
grant one lease is intra vires.® 
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and quarries within or under it.6 In England, where permission 
is given to trustees to lease mines, so as none of the lessors shall 
be “dispunishable for waste,” they were held to have power to 
lease open mines only, and not unopened mines;7 but a general 
power of leasing “coal, minerals, and stones,” within or under 
the estate, was held to give trustees power to lease unopened 
mines. A power to lease mines does not imply authority to 
lease wayleave or other liberties.? In creating a power to grant 


1 Lord Blackburn in Campbell v. 6 Clegg v. Rutland, 1866, 2 Eq. 160, 
Wardlaw, 1883, 10 R. (H. L.) 65, 67. 165. 
2Campbell’s Trs. v. Campbell, 7 Ib. See also Thursby v. Thursby, 
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4 Rankine, Leases, 45, 46. 8 Daly v. Becket, 1857, 24 Beav. 


5 Tolson v. Sheard, 1877,5Ch.D.19. 114; Campbell v. Leach, ut sup. 
As to the effect of separate leases in the 9 Rickets v. Bell, 1847, 1 De G.& 
case of assignation, see Gray’s Trs. v. 8S. 335. 
Benhar Coal Co., 1881, 9 R. 225, 230. 
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liberties, great care should be observed to render them explicit. 
A power to lease collieries with “such privileges as are necessary 
or usual” where the mines were situated, “for seeking, winning, 
working, drawing, taking and carrying away” the minerals, was 
held to include power to build miners’ cottages. And where 
a testator directed trustees to invest trust money in land 
adjoining to, or convenient to be held with, other land devised 
by him, the Court sanctioned an investment in mines partly 
under and partly beside such other land.? 

Mandatories.—The powers of factors,? commissioners, and 
other mandatories depend upon the scope of their mandates, to 
be ascertained from the deed under which they act, or from what 
is necessarily implied under the general rules of agency.* A 
factor having a general power to grant a lease, may modify its 
terms.® <A factor, A., was appointed to manage a coal and iron 
field. After his removal, another factor, B., was appomted in his 
place, and this was intimated to the lessees. B. let certain 
portions, and subsequently A. let the same portions to other 
persons. It was held that the lessees of A. were not entitled 
to remove B.’s lessees, the grant of A. being invalid.® 

Persons uninfeft.—An unexceptionable title in the grantor is 
necessary toa binding sale,’ and infeftment to the valid granting of a 
lease. Hence, if the title of the grantor has been reduced, the lessee’s 
right falls with it; and if it be inchoate and never completed, a 
like result follows. Thus A., by missive of sale, agreed to purchase 
a piece of land, but neither paid the price nor received a dis- 
position. He then entered into missives of lease of the minerals 
with B. A. renounced his right under the missives of sale, and 
a second purchaser obtained from the vendor a disposition con- 
taining an assignation by the first purchaser of the missives of 
lease. In an action for implement against the lessees, they were 
held not bound, on the ground that A. never owned the minerals, 
that the purchaser never agreed to let them, and that the essential 


1 Morris v. Rhydydefed Co., 1858, 4 See as to these, Bell, Com. i. 505 
3 H. & N. 473, 885. See as to ef seq. 
custom interpreting liberty, Scott 5 Grant v. Sinclair, 1861, 23 D. 
v. Steward, 1859, 27 Beav. 367. 796. 
See also Jegon v. Vivian, 1865, L. R. 6 Heddrington v. Book, 1724, M. 
UG), 125 Bh ela, SiR Ib, US, BIRR, We, CkOeNyy 


285. T Bell, Pr. 890. 

2 Bellot v. Littler, 1874, 22 W. R. 8 Bell, Pr. 1181, See 37 & 38 Vict. 
836. c. 94, 8. 9. 

* As to judicial factors, see supra, ® Macniven v. Murray, 1847, 9 D. 
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elements of contract and title could not be combined in the pur- 
chaser without the lessees’ consent. 

Heritable Creditors.—In heritable securities for debt, Heritable 
whether in the form of heritable bonds or of bonds and dis- ‘editors. 
positions in security, a clause is inserted conferring a power of 
sale on the creditor in the event of non-payment. A heritable 
creditor in a bond and disposition in security in possession under 
a decree of maills and duties can grant leases only so long and for 
such time as he is in possession. But an absolute disposition 
with a back-bond, when completed by infeftment, entitles the 
disponee to grant leases for such time and under such conditions 
as he thinks fit, if not fraudulently conceived, under the qualifica- 
tion of denuding in the event of repayment.! 

Disability under Diligence.—Inhibition prevents the sale of Inhibition: 
mineral estate, except it be in implement of a prior obligation.5 *udication. 
Adjudication in security has a like effect.6 But inhibition does 
not disentitle a debtor to grant a lease “if it is a fair and honest 
tack for an adequate rent and an ordinary term of years.” But it 
is otherwise if it impairs the value of the inhibitor’s security, or 
lessens the value of the subjects.’? The granting of a lease for an 
inadequate rent, with power to work minerals, would be struck at 
by inhibition.$ Litigiosity in adjudications now begins with the 
registration of a statutory notice of the summons in the Register 
of Adjudications.® An adjudger cannot grant a lease to endure 
beyond the term of his own right.! 

Effect of Insolvency and Bankruptcy.—Onerous sales are msolvency and 
not affected by insolvency ;" but gratuitous conveyances to con- Pankruptey. 
junct and confident persons are fraudulent under the Act 1621, 

c.18. Only those sales within sixty days of notour bankruptcy, in 
favour of creditors, are struck at by the Act of 1696, c. 5.” 
Insolvency does not deprive the bankrupt of the power of 


1 Weir v. Dunlop & Co., 1861, 23 D. 
1293, esp. 1298. 

2 Bell, Pr. 909, 910. 

3 Bell, Cony. ii. 1170; Duff, Feud. 
Conv. 274, 276. See Forsyth v. Aird, 
1858, 16 D. 197; Blair v. Galloway, 
1853, 16 D. 291. 

4 Bell, Pr. 912; Rankine, Leases, 
50. If the disponer is left in posses- 
sion of the subjects, neither the 
disponee nor his representatives can 
object to bond fide leases by the 
debtor ; Abbot v. Mitchell, 1870, 8 
M. 791. 


5 Bell, Pr. 2309; Livingstone v. 
Macfarlane, 1842, 5 D. 1. 

§ Ersk. ii. 12. 42; Bell, Pr. 2305. 

7 Per Hume, B., in E. Breadalbane 
v. M‘Lachlan, 1802, Hume, 242 ; Bell, 
Com. i. 151. 

8 On the analogy of cutting copse- 
wood, E. Breadalbane, czt. 

931 & 32 Vict. c. 101, s. 159. 

10 Rankine, Leases, 52. 

1 Hirsk: iv. 1. 29. 

12 Goudy, 85; Bell, Com. ii. 205 
et seq. 
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granting a lease But a lease to a conjunct and confident person, 
granted without a true, just, and necessary cause, to the prejudice 
of prior creditors, by a landlord insolvent at the time of granting 
or of making the deed, is reducible under the Acts 1621, c. 18, 
and 1696,c. 5.2 The branch of the earlier statute, authorising 
reduction of all voluntary deeds by an insolvent to persons 
cognisant of his insolvency after legal diligence has begun, also 
applies to leases.2 A trustee in a sequestration may grant a lease 
so as to bind the creditors; and should, in such a case, obtain the 
consent of the commissioners.* 

Heir of Entail.—The general powers of sale by an heir of entail 
are beyond the scope of this work;° he requires the same consents 
to sell the mines as he does to sell the estate itself. Proprietors 
of entailed estates are empowered to excamb “lands” under the 
Montgomery Act;® but not more than three hundred acres of 
land of entailed estates lying together in one place or plot shall 
be given in exchange, and an equivalent in land shall be received 
in place of the land given in exchange.’ It is permissible to 
reserve the minerals ine inde, or to let them go with the lands ;§ 
but no case has arisen deciding whether one party may reserve 
them and the other not. An heir of entail in possession, in the 
absence of prohibition, may work the minerals, and therefore can 
lease them.? Under the Rosebery Act, an heir in possession 
can grant mineral leases for thirty-one years, notwithstanding any 
prohibition; and there is no limitation under this Act with 
respect to unopened mines. In Clerk v. Clerk," an heir in posses- 
sion under a strict entail prohibiting the communication of the 
level of the coal on the estate to any adjoining colliery, raised a 
declarator that he was entitled to effect a communication. It was 
held that he could do so in so far as the communication might be 
necessary or beneficial to the working out of the minerals, and 
not permanently detrimental to the mines, subject, however, to 
its being built up when the purpose of the level was served. The 


! King v. Wieland, 1858, 20 D. 960. 8 Hamilton v. Chancellor, 1833, 12 


2 Goudy, 44. 8 Goudy, 58. S. 22. There must be no surplus 
+ Rankine, Leases, 53. in money, 1669, c. 17 ; also Rosebery 
5 See Landow. 609 et seq. Act, 6 & 7 Will. tv. c. 42. 

S710} LOGeos tit crocuses 9 Bell, Com. i. 53; Ersk. iii. 8. 29 


71868, 31 & 32 Vict. c. 84, s.14. (note 425); Gordon v. Gordon, Jan. 24, 
The value of minerals in lands to be 1811, F. C. 161. 
added to the entail is notto bereckoned 10 1836, 6 & 7 Will. rv. c. 42,5. 1; 
part of the consideration for lands to saving more extended powers in any 
be disentailed by the excambion; D. entail, s. 2. 
Hamilton, 1858, 20 D. 1134. 11 1872, 10 M. 647. 
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ground of the judgment was that the prohibition was not neces- 
sary for the preservation of the entailed estate! It would appear 
from this judgment, and from the powers of an heir of entail with 
respect to his personal enjoyment of the minerals already referred 


fone 


to,” that a prohibition against leasing them would not be given Is prohibition 


effect to at common law. Special powers to grant leases of 
minerals in entailed estates may be applied for under the Pupils’ 
Protection Act.* In the case of the Queensberry leases,‘ in which 
the taking of grassums by heirs of entail in possession was held 
illegal, it was laid down by Lord Eldon that to render a lease 
under an entail reducible on the ground of the rent being unfair,® 
there must be “some unfairness, some fraud, or some gross, 
culpable negligence operating as mischievously as fraud.” This 
was followed in Muirhead v. Young, where the whole minerals in 
an entailed estate of twelve hundred acres were let by the heir in 
possession at a fixed rent of £700, without the alternative of a 
tonnage rent or lordship. The lease contained powers to assign 
and subset, to work the coal in the manner most beneficial to the 
tenant, to sink pits without limitation, to make necessary roads, 
to erect colliers’ houses, and open quarries on the estate to obtain 
the stones therefor without payment to the landlord. There 
were no clauses for payment of intersectional damage, nor for 
restoration of the surface at the end of the lease, nor a barrier 
clause, nor any check as to the amount of output, nor for inspec- 
tion by the landlord: and various other usual clauses’ were 
omitted. The tenant sublet a portion to sub-tenants at a rental of 
over £3000, the remainder being in his own hands unwrought 
and unassigned. In an action of reduction by the succeeding heir 
on the ground that the lease was in reality an alienation of the 
subject, it was held after a proof that the lease was not a contra- 
vention either of the entail or of the statute 6 & 7 William Iv. 
c. 42; but that, regarded in the light of circumstances at the date 
of granting, it was a fair contract, in which the tenant took the 
risk of an unopened field, which had then no practicable means of 
communication with markets, and which was proved not to have 
been wrought by the majority of sub-tenants to profit. The point 


1 The authority would not have 
been granted but for this condition, 


Queensberry’s Exrs.,1820, 6 Pat. App. 
551. 


as it would then have benefited one 
part of the series of heirs ; see Rankine, 
Leases, 74. 

2 Supra, p. 64. 

8 Supra, p. 67. 

4M. of Queensberry 


Divot 


5 Whether by being too low, or 
stationary when a higher rent could 
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6 1855, 17 D. 875. 

7 As to what are usual clauses, see 
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most strongly pressed was the absence of lordship and of exclusion 
of sub-tenants. The question as to how far an heir in possession 
could be restrained in the working of the minerals was raised in 
the sequel of this case, where, in an action of declarator that 
the tenant was working beyond his powers, it was averred that 
the tenant was rapidly working the minerals to exhaustion. 
These averments were held not relevant to go to proof, either in 
support of the declaratory or petitory conclusions, The pursuer 
failed to reduce the lease, and the Court declined to restrain the 
tenant’s working, or to regulate it in the interests of the succeed- 
ing heir. The substitute heirs of entail have no control over the 
heir in possession in the exercise of his proprietary rights, except 
as provided in the deed of entail, and their only remedies against 
him are interdict and declarator of contravention.” 

Liferenter.—A liferenter has, of course, no power of sale. 
A fiar burdened with a liferent cannot grant an effectual lease 
without the consent of the liferenter.2 The usufructuary interest 
of a liferenter has been already considered.* A liferenter, whether 
by constitution or reservation, can in no case grant a lease 
to endure beyond his lifetime.’ A liferenter by constitution of 
a specific subject, has no power to lease even the minerals of a 
going mine,® much less of an unopened one.’ But if a liferenter 
has a right to such minerals as are required for the mansion-house 
or estate,’ and lease the mansion-house or estate, a right to take 
such minerals passes to the lessee as an incident.® The fiar alone 
has the power of granting mineral leases,!° though he may be liable 
to the liferenter for surface damages, for injury to amenity of the 
mansion-house, or for interference with the lferenter’s rights." 
These rules, however, are subject to variation on proof of a contrary 
intention, as already explained.” 

Joint and Common Owners.—All common owners or joint 
owners must concur in granting leases.’ Each common proprietor 
has an absolute veto, however small his interest may be! A 


1 Muirhead v. Young, 1858, 20 D.592. 
2 E. Breadalbane v. Jamieson, 1877, 


S As already explained, supra, pp. 
57, 58. 


4 R. 667. 

3 Bell, Com. i. 62, note. 

4 Supra, p. 55 et seq. 

OO 1Dhnsices bk, (oh Pal BR rik, (2); lpg) 5 Tetellll, 
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7See Lord Pres. Inglis in Camp- 
bell’s Trs. v. Campbell, 1882, 9 R. 
725, 728. See supra, pp. 55-58, and 
cases there cited. 


® See Rankine, Leases, 79. 

10 Cases of Lamington, Dickson, and 
Ds. Dow. of Roxburghe, cited at p. 57. 

1 See Roxburghe and Dickson, 
cited at p. 57. 

12 Supra, p. 58. 

18 Bell, Pr.1072; Campbell v. Camp- 
bell, Jan. 24, 1809, F. C. 100. 

14 Bruce v. Hunter, Nov. 16, 1808, 
F. C. 5. 
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common or joint lease entitles each lessee to joint possession, trans- 
missible to his successors, and involves joint liability in solidwm for 
the rent and other prestations.2 In a lease to A. and B. and their 
heirs, each lessee has an equal interest during life, and, upon the 
death of either, his right devolves not to the survivor, but to his 
own heirs? In a lease to A. and B., and the longest liver and 
their heirs, the right of each is common during the joint lives, 
with accretion to the survivor.t Ina lease to A. and B. in con- 
junct fee and liferent, and to their heirs, the right of each is pro 
indiviso burdened with an eventual liferent of the other over the 
whole subject.® 


a 


Partners and Companies.—Leases by private or corporate Partners and 


companies should be granted by the parties in whose name the 
title stands; and care should be taken that the transaction is not 
ultra vires of the parties actually concerned in the letting® A 
lease to a company or partnership ought to be taken to all the 
partners nominatim, or a third party in trust for them, or in the 
name of the partnership if a firm name and not a descriptive 
name, or of the corporation if it be corporate.’ Leases are part of 
the common stock of a partnery,§ the benefits accruing to the firm.’ 
On dissolution of a company a lease lapses;!° and bankruptcy, 
when assignees and sub-tenants are excluded, terminates the lease. 

Sub-tenant’s power to Lease.—The doctrine of delectus per- 
sone prevents a tenant from assigning or subletting, unless he is 
expressly or by operation of law entitled to do so. In mineral 
leases there is almost invariably a clause setting out expressly the 
admission or exclusion of sub-tenants. If there is no such clause, 
the rule of mineral leases is analogous to that in farm leases, viz. 
that they may not be assigned or sublet if of ordinary duration, 
but if of extraordinary duration they may.” The limit of what is 
ordinary duration would naturally be that fixed by the Rosebery ® 
and Trusts Act,!4 and approved by the Court in conferring special 
powers on judicial factors—thirty-one years. In the only 


1 Dickson v. Dickson, 1821, 1 S. 9 1b. i. 632. 


113 (N. E. 112), (case of limeworks). 10 Ib, i, 82; Campbell v. Calder 
2 Brown v. Paterson, 1704, M. Iron Co., 1805, 1 B, C. 82 (note 3); 
14,629. Bell on Leases, i. 150. 
3 Dickson v. Dickson, ut sup. 1) Belly) Preis: 
4 Bell on Leases, i. 147-8. 12 See Lords J.-C. Inglhs, Cowan, 
5 Bell, Com. 1. 64. and Neayes in D. Portland v. Baird, 
6 Ib. ii. 614,619; Rankine, Leases, 1865, 4 M. 10, 16, 19, 22. 
83. 13 1836, 6 & 7 Will. Iv. c. 42, s. 1. 
7 Clark, Partnership, 170. 14 1867, 30 & 31 Vict. c. 97. 
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reported case, the question arose whether a mineral lease for 
thirty years was sua natura assignable. It was granted with a 
power to sublet, under condition of the landlord’s approval; and 
the Court held that the landlord was entitled to withhold his con- 
sent without giving any reason, or having any reason he assigned 
subjected to the review or control of the Court. The peculiar 
applicability of the doctrine of delectus persone to the landlord of 
a mineral field was explained by Lord J.-C. Inglis, who, with Lord 
Neaves, indicated a strong opinion that a mineral lease for thirty 
years was not assignable, being analogous to the nineteen years of 
an agricultural subject, and the twenty-one years of what Lord 
Neaves designates as a “mercantile subject.” ? 

Compulsory Sale.—A company purchasing lands under the 
compulsory powers of the Lands Clauses Consolidation (Scotland) 
Act, 1845, purchase by implication the mines and minerals there- 
under. This Act makes no provision for the insertion of a 
reservation of mines and minerals in a conveyance to a company 
purchasing in virtue of its powers, hence the term “lands” in such 
a conveyance is subject to the same rules of construction as in an 
ordinary conveyance. A company’s power of purchase under the 
Railway Clauses Consolidation Act, 1845, or the Waterworks 
Clauses Act,’ extends to cases where the mines and minerals and 
the rest of the land are in different owners;’ and the fact that the 
provisions may apply does not detract from their power to purchase 
mines and minerals.® A railway company purchasing under the 
Railway Clauses Consolidation Act, 1845, are not “ entitled to any 
mines of coal, ironstone, slate, or other minerals !° under any land 
purchased by them, except only such parts thereof as shall be 
necessary to be dug or carried away or used in the construction of 
the works, unless the same shall have been expressly purchased ; 
and all such mines, excepting as aforesaid, shall be deemed to be 
excepted out of the conveyance of such lands, unless they shall 


Compulsory 
sale, 


1—). Portland v. Baird, 1865, 4 M. 
10, 16, 19, 22. See this case distin- 
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have been expressly named therein and conveyed thereby.” The 
Waterworks Clauses Act contains similar provisions? Under 
these provisions the company have power to purchase minerals 
worked from the surface as well as those wrought underground? 
Nor do these provisions restrict the company’s power under the 
Lands Clauses Consolidation Act of purchasing the mines and 
minerals as separate tenements;* the words “ expressly purchased” 
not referring to purchases by agreement only, but including com- 
pulsory purchase. A company, having purchased the surface as 
a separate tenement, may, at any time within the period limiting 
the exercise of their powers, purchase the underlying minerals ; ¢ 
nor is their power of purchase of them restricted by the inde- 
pendent power they have of preventing the working of a mine 
upon the terms of compensating the owner.’ It is not obligatory 
on a company purchasing land under the Railway Clauses Con- 
solidation Act or the Waterworks Clauses Act to purchase the 
underlying minerals ;° but their failure to do so may involve them 
in loss from the withdrawal of support,® or in inconvenience from 
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the owner exercising his rights of property. Lands acquired but Supertiuous 


not wanted by a railway company for the purposes of their under- 
taking have to be sold; and on failure to sell within the stated 
period, vest in and become the property of the owners of adjoining 
lands. When such lands, with an express grant of the mines and 
minerals, are kept by the company for the purpose of mineral work- 
ing, and not for the bond fide purposes of their undertaking, there 
is evidence that the lands are “superfluous,” within the meaning of 
sec. 127 of the Lands Clauses Act.!? But sufficient evidence to 
this effect is not afforded by the fact that the company, keeping 
the lands under an honest belief, right or wrong, that they will be 
used for the purposes of their undertaking at some future time, 
meanwhile utilises them by working the minerals.% The further 
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question, whether, if the company has acquired the minerals as 
well as the surface, and they are not necessary for support, they 
must be regarded as “superfluous,” was left undecided? 


! Hooper v. Bourne, 1880, 3 Q. B. 
D. 278, 284; 5 App. Ca. 23, 24; in 
this case the ten years expired in 
1863, and the lands were required, 
1868, for increased traffic. The burden 
of proof that they were superfluous 
was laid on the claimant. See also 


Met. Dis. Ry. Co. v. Cosh, 1880, 13 
Ch. D. 607, 617; superfluous land 
must be land separated by a vertical, 
not by a horizontal, boundary from 
land required for the purposes of the 
company. 
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Nature of a Mineral Lease—Consent, Fraud and Error—Missives—Proof of 
Lease ; of a Promise to grant a Lease, of verbal Leases, of Informal 
Leases to last more than a Year—The Mine and Minerals leased— 
Boundaries—Reservations—Mineral Leases as conferring a Real Right— 
Rent—Fixed Rent—Royalty—Rent for Liberties—Hy pothec—Retention 
of Rent—Assignation and Sub-lease—Stipulations as to Management ; 
Mode of Working; Surface Damage; Barriers; Miners’ Houses— 
Fencing—Restoration of the Surface; Keeping Pits, etc., clear— 
Resumption—Implement Clause ; Liquidate Damages and Penalty— 
Miscellaneous Stipulations—Abandonment, Breaks—Renunciation— 
Arbitration Clause—Warrandice—Violent Profits—Removings—Usual 
and Necessary Clauses—Remedies for Infringement of Stipulations. 


Nature of a Mineral Lease.—A mineral lease differs from 
other leases in one or two important particulars. There is a 
gradual consumption of the subject by the lessee; and on this Consumption 
account possession under it is more akin to property than in any ae 
other kind of lease. It differs from an agricultural lease in this 
respect, that there is no periodic return from the exercise of 
industry bestowed upon the subject. Lord Deas says: “Minerals 
are not, in the proper sense, of the nature of crop; their growth or 
formation is slow in comparison with the duration of human hfe. 
As respects endurance, the contract here is of the nature of a 
lease. It is to last for thirty years only. In the form of the 
deeds (mineral leases) it is out and out a contract of lease, and, in 
many of its most important results, it is so hkewise. I presume 
there can be no doubt that the landlord may sequestrate for the 
rent; that he has a right of hypothec over the minerals brought to 
the surface and not disposed of ; and that an action of removing 
would be applicable at the end of the thirty years. The payments 
to the landlord also are termly, as is usual in contracts of lease, 
and looking to the deeds themselves, they are, in express terms 
contracts of lease, and nothing else.”! “Excepting in an imper- 


1 Per Lord Deas in Weir’s Exrs. v. Durham, 1870, 8 M. 725, 728 (stated p. 62). 
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fect and inaccurate sense, a mineral lease is not a contract of 
location. In so far as relates to the minerals taken, it is truly 
more of the nature of the contract of sale, for the property passes, 
and as regards the minerals not taken, even theuse of them is not 
transferred or enjoyed. The subject of the contract has no fruits, 
and any benefit which the tenant takes, if tenant he is to be 
called, is a benefit derived from the property, and not from the 
use of the minerals which he takes... . The true nature of a 
mineral lease seems to be rather a grant of a temporary privilege, 
—a privilege, during a period, of removing and appropriating so 
much of the substance of the minerals within a certain area as the 
grantee may be able or may choose to excavate, and that for a 
consideration or price calculated according either to the duration 
of the privilege or the amount appropriated. That seems to be a 
definition of the right transferred by what is called a mineral 
lease, and in this view the subject of the lease is not the minerals 
which are taken, which are truly sold, nor the unworked mineral 
field, but the incorporeal privilege; and in that view, no doubt, it 
may be said that the fruit or profits of the privilege fails when 
the minerals are exhausted.”! This was also the view of Lord 
Cairns: “In point of fact, what we call a mineral lease is really, 
when properly considered, a sale out and out of a portion of land. 
It is liberty given to a particular individual, for a specific length 
of time, to go into and under the land, and to get certain things 
there, if he can find them, and to take them away just as if he had 
bought so much of the land.”? Lord President Inglis, in compar- 
ing the rights of agricultural and mineral tenants, said: “In 
both cases the right and the possession are temporary ; but the 
possession of the mineral tenant is of such endurance that he is 
supposed to be able to exhaust the subject; and therefore his 
In this 
respect it resembles the mining licence of the English law,‘ which 
confers no estate or interest in the ungotten minerals, but merely 
authorises the doing of an act which, but for the licence, would be 
unlawful;® while it differs from it in this respect, that when 


1Per Lord J.-C. Moncreiff in Bramwell, B., in Eadon v. Jeffcock, 


Fleeming v. Baird, 1871, 9 M. 730, 
732, 733. 

2 Gowans v. Christie, 1873, 11 M. 
(H. L.) 1, 12; approved by Lord 
Blackburn in Coltness Iron Co. ». 
Black, 1881, 8 R. (H. L.) 67, 76 ; and 
by Lord Watson in Campbell v. Ward- 
law, 1883, 10 R. (H. L.) 68. See also 


1872, L. R. 7 Ex. 394; Smith v. G. W. 
Ry. Co., 1877, 3 App. Ca. 165 passim. 
® Hamilton v. Turner, 1867, 5 M. 
1086, 1095. 
4See Bainbridge, 
MacSwinney, chap. xii. 
7h. & NW. Ry. Cow, Ackroyd: 
1862, 31 L. J. Ch. 588, 591; Norval 
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complete, it becomes a real right, with all the privileges of the 
Act 1449, c. 17.1 A deed granting a privilege to take minerals for 
a period of years for payment at a fixed royalty, does not amount 
to a lease if there is no obligation on the tenant to work the 
mines.” In Brand v. Bell’s Trustees A., a mining contractor, was 
allowed to take stone at so much a superficial yard out of a 
quarry in the lands of B., the coals in which were let to C. In 
doing so, A. caused the water from a river close by to enter into 
certain coal wastes, and thence into the coalfield then wrought 
by C. C. obtained an interdict, in which A. was found liable 
for the cost of the construction of certain works, and in the 
expenses of the action. A. raised an action of relief against B. 
for the expenses he had been put to, but was found not entitled 
to them, as the contract between A. and B. was not a lease. 
Had the agreement been a lease, there would have been an implied 
warrandice on which the claim would have been sustained. 

In nearly all other respects a mineral lease is subject to the 
same rules of law as other leases; consequently, in so far as the 
law of leases has not been illustrated in mining cases, the 
reader is referred at once to treatises dealing specially with this 
contract.* 

Consent, Fraud and Error.—A mineral lease tainted with 
fraud is voidable, hke any other contract. When trustees were 
induced to execute a lease of slate quarries on a representation 
by the tenant’s son, acting with the tenant’s consent, that it was 
in exact conformity with an expiring lease of the same subjects, 
with the terms of which the son was acquainted, while in point 
of fact it was materially different, the lease was set aside on 
the ground of fraud.’ An inaccurate statement, not fraudulently 
made, and on which a lessee or purchaser is not justified in 
relying, does not entitle him to rescind the contract. Thus an 
advertisement, to the effect that minerals existed in a certain 
field, made on the faith of a report by a mining engineer, was 
held not relevant, in the absence of fraud, to support an action 


v. Pascoe, 1865, 34 7b. 82, 85, whether 
the licensee is entitled to minerals 
after they are gotten depends on 
whether the licence is bare, or 
clothed with an interest ; MacSwinney, 
251, 252. 

1 Ersk. ii. 6.27. See infra, p. 98. 

2 Miller v. Walker, 1875, 3 R. 242. 

31872, 11 M. 42. See also Morgan 
v. Morgan, 1844, 14 L. J. C. P. 5. 


4 Rankine, Leases ; Bell on Leases ; 
Hunter, Landlord and Tenant ; Wood- 
fall, Landlord and Tenant. 

5 Beresford’s Trs. v. Gardner, 1877, 
4 R. 363, 885, 1091, 5 R. 638 As 
to the bearing on reduction of the 
father’s ignorance of the son’s fraud, 
see Clydesdale Bank v. Paul, 1877, 
4 RB. 626. 
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of reduction of a lease! Again, in the Torbanehill case,? a 
reduction of a coal lease was brought by the proprietor of the 
minerals on the ground of fraud. The case was laid on averments 
that the tenant, being in the occupation of a neighbouring mineral 
field, “ was well aware, or had sufficient grounds for believing under 
the circumstances,” that a certain valuable mineral existed in the 
lands leased; that he had represented it to be of little value, 
and had thereby induced the landlord to substitute for a lordship 
a fixed sum entirely disproportionate to the value of the mineral. 
The action was held irrelevant. Later, another action was 
brought on the same grounds, but with an averment that the 
tenant actually knew at the date of the contract that the mineral 
in question existed in the field let to him. This case was held 
relevant, and was sent to proof with the approval of the House 
of Lords. General statements with respect to the prospects 
and capabilities of a mine are entitled to less weight in support 
of a charge of fraud than similar statements might receive in 
cases of other kinds of property, on account of the speculative 
character of mining property.* If a person makes assertions 
of facts as to the truth or untruth of which he is ignorant, 
he becomes, in a civil point of view, as responsible as if he 
had asserted that which he knew to be untrue.® Concealment 
of material facts, if there be a duty to disclose them, amounts 
to fraud.6 There can be no relevant case of fraudulent con- 
cealment when there is no duty to disclose’? It is not every 
material fact known that must be disclosed.* Knowledge by a 
purchaser in no fiduciary relation to the seller,® of the existence 
of a mine under the lands of the seller, who is ignorant of its 
existence, and concealment of the knowledge, do not of themselves 
constitute a fraud, there being no duty in such a case on the 
purchaser to disclose his knowledge. And the law is the same 


1 Campbell v. Boswall, 1841, 3 D. 
639. No warranty was given of the 
accuracy of the report, and an offer 
was made to let the party inspect 
for himself. 

2 Gillespie v. Russel, 1856, 18 D. 
677. 

3 1b. 1857, 19 D. 897 ; aff. 3 Macq. 
(stl SAN. SD), (ASL, We) NB}. 

* Dunnett v. Mitchell, 1887, 15 R. 
131; Jennings v. Broughton, 1853, 
17 Beay. 234. 

5 Reese River Silver Mining Co. v. 
Smith, 1869, L. R. 4 H. L. 64. 


6 Per Lord Curriehill in Gillespie 
v. Russel, 1856, 18 D. 677, 686. 

7 Lord Ardmillan in Broatch v. 
Jenkins, 1866, 4 M. 1030, 1032. 

8 See Lord Blackburn in Brownlie 
v. Miller, 1880, 7 R. (H. L.) 66. 

®See Dicconson v. Talbot, 1870, 
6 Ch. 32, 37, 38. 

WY AUL, 1219, IS}, IBYAg Moiese a 
Harvey, 1821, Jac. 169,178. “Suppose 
A. knowing of a mine existing in B.’s 
property, of which he knew B. was 
ignorant, should enter into a contract 
to purchase the estate of B. for the 
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when the value and not the existence of the mine is in question! 
But any contrivance? on the part of the purchaser—even a nod 
or gesture,® or a word spoken *—to induce a belief in the existence 
or non-existence of a fact which would alter the price, or hurry 
the seller into an agreement, may give his conduct a different 
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complexion. And if the seller has no means of access to the Effect of access 


mine, and the purchaser acquires his knowledge by improper * °*™me- 


access to it, his concealment of facts, the knowledge of which 
is thus obtained, constitutes fraud.® “Mere disingenuousness is 
not always of such a kind as is sufficient in law to annul the 
transaction in which it may have been practised.”® But active 
concealment is. Thus three persons worked a colliery in partner- 
ship; the share of one having been put up at auction, the two 
remaining partners concealed the actual condition of, and even 
refused third parties an opportunity of examining, the colliery. 
Bidders were thus discouraged, and the partners became purchasers 
themselves. It was held that the sale could not stand.’ A 
purchaser of mining property, however, who alleges that its 
prospects have been exaggerated by the vendor, may not be 
entitled to any remedy, if he has had as full opportunity as the 
seller of ascertaining the real prospects.8 And if a purchaser, 
choosing to judge for himself, does not avail himself of the 
knowledge or the means of knowledge open to him or his 
agents, he cannot be heard to say that he was deceived; the 


doctrine of caveat emptor applying in such a case.® Concealment, Concealment. 


under circumstances amounting to fraud, is frequently a bar to 
enforcement of a contract to purchase or lease a mine or quarry. 
Thus, where the owners of a colliery had entered into an agree- 
ment with an adjoining landowner for the purchase of his 


price of the estate, without consider- *See L. Ch. Eldon in Turner v. 
ing the mine, could the Court set it Harvey, 1821, Jac. 169, 178. 
aside? Why not, since B. was not 5 Fothergill v. Phillips, ut sup. 779, 


apprised of mineand A. was? Because 
A. as buyer was not obliged from the 
nature of the contract to make the 
discovery.” L. Ch. Thurlow in Fox 
v. Macreth, 1788, 2 B. C. C. 400, 
419. See also 2 Cox, Eq. Ca. 320, 
321. 

1 Fothergill v. Phillips, 1871, 6 Ch. 
770, 779. 

2 Such as there was in Gillespie v. 
Russel, 1856, 18 D. 677. 

3 Walters v. Morgan, 1861, 3 De 
G. F. & J. 718 (mineral lease). 


780. 

6 Per Lord Curriehill in Gillespie 
v. Russel, 1856, 18 D. 677, 686. 

7 Perens v. Johnson, 1857, 3 Sm. & 
G. 419. 

8 Bell, Pr. 14, and cases noted 
there, note (f); Jennings v. Brough- 
ton, 1853, 17 Beav. 234. See Hay- 
wood v. Cope, 1858, 25 Beav. 140; 
Higgins v. Samels, 1862, 2 J. & H. 
460; Aberaman Ironworks v. Wickens, 
1868, 4 Ch. 101. 

9 Attwood v. Small, 1838, 6 Cl. & 
F, 232, 338, 340, 351, 357. 
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estate, without disclosing the fact, of which he was ignorant, 
that they had worked out a considerable quantity of the coal 
from under it, it was held that the purchasers could not enforce 
the contract. However, where a mine owner had worked mines 
and then abandoned them because the working was unprofitable, 
and twenty years afterwards leased them, the lessee having 
during the negotiations made personal inspection of them and 
formed an independent estimate of their value, and the mines 
turned out worthless, the lessor was, having regard to the 
speculative character of mining property, held entitled to enforce 
the agreement.2 If the other party is not misled,? or condones 
the fraud,* no remedy is available. 

Fraud being established against a party, it is for him, if he 
alleges delay in the other party, to show when the latter acquired 
a knowledge of the truth, and to prove that he knowingly forbore 
to assert his right. And “in a case depending upon alleged 
misrepresentation as to the nature and value of the thing 
purchased, the defendant cannot adduce more conclusive evidence, 
or raise a more effectual bar to the plaintiffs case, than by showing 
that the plaintiff was from the beginning cognisant of all the 
matters complained of, or after full information concerning them, 
continued to deal: with the property, and even to exhaust it in 
the enjoyment, as by working mines.” © 

Essential error, if of such a kind that the parties did not 
give true consent to the bargain, renders it void’ Thus a 
contract of excambion was held not binding, where one of the 
parties was in ignorance of a reservation of minerals in the 
title of the other party. Error, if not a essentialibus of the 
contract, does not entitle the party alleging it to have the 
contract set aside. Thus in an action brought by the purchaser 
of a mineral property against the seller on the ground that he 
had entered into it under essential error induced by the seller’s 


! Fothergill v. Phillips, 1871,6 Ch. and Stewart v. Kennedy, 1890, 17 R. 


770. (H. L.) 25, where it was held that 
2 Haywood v. Cope, 1858, 25 Beay. error in essentialibus is not per se a 
140. ground of reduction when the error 
OT Ray, only amounts to mistake as to the 
4 Macbryde v. Weeks, 1856, 22 legal effect of a written contract. 
Beay. 533. “Error becomes essential whenever it 
5 Lindsay Petroleum Co. v. Hurd, is shown that but for it one of the 
1874, 5 L. R. P. C. 221. parties would have declined to con- 
6 Vigers v. Pike, 1842,8 Cl. & F. tract.” Per Lord Watson in Menzies v. 
562, 650, per Lord Cottenham. Menzies, 1893, 20 R. (H. L.) 108, 142. 


7 See generally as to the validity of 8 Robertson v. Rutherford, 1841, 
this plea in a reduction, Bell, Pr.11; 4D. 121. 


LEASES 


misrepresentations as to the extent and rental of the subjects, 
he averred that the defender had in the negotiations for the 
sale represented the extent to be 132 acres and the rental 
£157, whereas in fact the extent was 125 acres and the 
rental £120, 10s.; it was held that the error alleged was 
not wm essentialibus of the contract, and that the action was 
irrelevant.!| A contract to sell or purchase, or to grant a lease 


of a mine or quarry, may also be set aside if founded on mutual Mistake. 


mistake. A serious misconception as to the quantity of minerals 
leased has been regarded as sufficient to render a contract void 
from uncertainty.? But the mere existence of unknown faults 
is not a ground for rescinding the purchase of a mine. Mines 
are notoriously liable to faults. “This is one of the incidents 
which must be calculated upon in buying mining property, and 
therefore cannot be a reason for avoiding the purchase.” 3 
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Delay bars the right to challenge a violable agreement ;* and Mora: homolo- 


this defence applies with peculiar force to the challenge of 
contracts relating to mining property. Homologation has a like 
effect.© Thus a tenant of a slate quarry, who had paid his rent for 
three years, was held not entitled to obtain reduction of his lease 
on the ground of misrepresentation as to the quality of the slate.® 
Receipts of rents from a sub-tenant, or assignee, by the landlord 


is an acknowledgment on his part of the new arrangement.’ 
Missives.—Sales and leases for more than one year, being 


1 Woods v. Tulloch, 18938, 20 R. 
477. 

2 Davis v. Shepherd, 1866, 35 L. J. 
1 Ch. 410, 581, stated infra, p. 96. 

8 Wood, V.-C., in Ridgeway v. 
Sneyd, 1854, Kay, 627, 636. 

4 What amounts to mora is a ques- 
tion of circumstances ; see Grieve v. 
Rutherford’s Trs., 1871,9 8. L. R. 60. 
See Jennings v. Broughton, 1853, 5 
De G. M. & G. 126, 139 ; Ernest v. 
Vivian, 1863, 33 L. J. Ch. 513. See 
also Erlanger v. New Sombrero 
Co., 1878, 3 App. Ca. 1218, 1231, 
1247, 1258. As to delay in en- 
forcing specific performance of a 
contract to sell or lease mines, see the 
English cases of Sharp v. Wright, 1859, 
28 Beav. 150 (five years and nine 
months). See also Alloway v. Braine, 
1859, 26 7b. 575; Eads v. Williams, 
1854, 4 De G. M. & G. 674, 691 (three 


years and five months) ; Walker v. 
Jeffreys, 1841, 1 Ha. 341 (two years and 
six months) ; Pollard v. Clayton, 1855, 
1K. & J. 462 (eleven months) ; Hux- 
ham v. Llewellyn, 1873, 21 W. R. 570 
fivemonths and four days); Glasbrook 
v. Richardson, 1874, 23 W. R. 51 (three 
months and thirteen days), after the 
bargains have respectively been held 
fatal to relief. Time is of the essence 
of the contract in such cases. See 
Macbryde v. Weeks, 1856, 22 Beay. 
533 ; Green v. Savin, 1879, 13 Ch. D. 
589, 594. 

5 Rig v. Durward, 1776, M. 5672. 
Aglionby v. Watson, 1809, Hume, 845. 

6 Rig v. Durward, ut sup. 

7 Maule v. Rob, and Hay v. M‘Tier, 
1807, Hume, 835 ; but not if received 
otherwise than in the capacity of 
landlord, E. Elgin’s Trs. v. Walls, 
1833, 11 9. 585. 


90 


Alterations. 


LEASES 


contracts relative to heritage, require probative writing in order 
to be binding on both parties; and this rule admits of no excep- 
tion while matters are entire! A formal deed of a mineral lease 
is almost invariably preceded by a record of the terms verbally 
adjusted between the parties, in the form of missives or missive 
letters, or by minute of lease; or, in the case of letting by auction, 
by articles of roup? and subscribed offer. Sometimes the writing 
consists in a promise to grant or take a lease. These documents 
are equivalent to a formal lease, if they contain a concluded 
contract, properly authenticated. But if the formalities requisite 
for authentication of formal deeds are absent, the missives cannot 
instruct a bargain. Thus, a memorandum of the terms of an agree- 
ment containing an obligation to grant a lease of a slate quarry, 
was held not of itself a sufficient title of possession, in respect that 
it was only initialed on some of the pages, and had no testing 
clause. Where material clauses have been added to the drafts as 
arranged between the parties, implement of the contract in terms 
of the altered deed has been refused.’ In such a case, however, 
the discrepancy must be real, and not merely formal. Thus a 
mineral lease, duly executed, contained a provision “that the 
engines, rails, and other articles belonging to” the proprietor “are 
to be given over to and taken by the said lessees, conform to 
inventory of the same hereunto appended, and signed by both 


IBN, ak (Gh, BO) S woul, BI Pye IByellll, Wee. 
1190 ; and cases in Rankine, Leases, 
95, note 37. See an exception to the 
rue, that of leases for less than one 
year, infra, p. 92. 

2 A seller of mineral estate under 
articles of roup bound himself to 
produce along with the disposition a 
sufficient progress of titles “on all 
necessary occasions.” An eviction 
from a portion of the property was 
threatened by a third party, and the 
disponee demanded exhibition of the 
progress of titles. It was held that a 
“necessary occasion” had arisen. 
Bald v. Scott, 1841, 3 D. 564. 

3 It is frequently inserted in the 
narrative clause of the lease that the 
lessee had bid the highest (or the 
accepted) offer when the letting has 
been by auction. 

4See an agreement for taking a 
lease of minerals by offer and accept- 
ance, Jones v. Reynolds, 1841, 1 Q. B. 


506. See also Doe v. Powell, 1844, 8 
Scott, N. R. 687. An agreement to 
lease certain coal “lying under land 
to be hereafter defined in the 
B. estate,’ was construed to mean 
“lying under land in the B. estate, 
the boundaries of which were to be 
thereafter defined,” and the contract 
was held not void from uncertainty. 
Haywood v. Cope, 1858, 25 Beav. 
140. Compare Lancaster v. De 
Trafford, 1862, 31 L. J. Ch. 554, 
where an alleged agreement for a 
lease of ironstone at a place named, 
but not described, by territorial 
limits, was held not binding because 
of the uncertainty of the area of the 
mineral field. 

® Rankine, Leases, 96; but not as 
constituting arealright, see infra, p. 98. 

6 Beresford’s Trs. v. Gardner, 1877, 
4 R. 885. 

7 Dallas v. Fraser, 1840, 11 D. 1058 ; 
Fraser v. Brebner, 1857, 19 D. 401. 
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parties as relative hereto.” No possession followed, and no 
inventory was prepared or signed, on account of a dispute having 
arisen as to the extent of the subject let. In an action to compel 
the tenant to take possession and implement the contract, or 
alternatively for damages, it was held that the lease was not 
ineffectual on the ground that an inventory had not been signed, 
the signature of an inventory being not a suspensive condition, 
but one of the obligations of the lessee. 
Boring for minerals under missives is an act of possession Boring rei 
sufficient to establish ret interventus.2 GRINS 
Proof of Leases.—I. Of a Promise to grant a Lease.—A Mode of proof. 
promise to grant or take a lease for a longer period than a year 
ean only be proved by writ or oath.? Parole evidence is admis- 
sible to clear up latent ambiguities or technical phraseology ; but 
where a formal lease exists, it cannot be controlled or modified by 
what took place at the time of making the bargain. But subse- 
quent alterations on the contract may be proved by probative Alterations 
writ, by the oath of the party maintaining the contrary, or by DOW Prved. 
informal writ or parole evidence, “provided in these last cases 
there be such rez interventus following on the alteration as instructs 
the assent or acquiescence of the said party.”® The leading case 
on this point is Wark v. Bargeddie Coal Company.® Coals were let Wark v. Bar- 
under a written contract of lease to lessees who were tenants of Ste Coal Co. 
adjoining coalfields. The lessees were restricted from working the 
coal within fifteen feet of the boundaries. The lessor, alleging 
that they had violated this stipulation, brought an action to have 
them compelled to erect a wall or barrier of the thickness stipul- 
ated. The lessees, alleging that the lessor had on their request 
verbally consented to allow them to work through the adjacent 
coal, set forth on record facts which they maintained amounted to 
ret interventus, and established consent and acquiescence. Know- 
ledge of the working was admitted by the lessor, but consent and 
acquiescence were denied. In the Court of Session, Lord Justice- 
Clerk Hope said: “It is vain to say we will prove such a request 
was made, and that subsequent operations tend to show that there 
were actings upon an agreement. That is reasoning in a circle. 
The first thing to be established is that there was such an 


1 Steuart v. Neilson, 1864, 2 M. 3 Rankine, Leases, 97 ; see Fowlie 
817. v. M‘Lean, 1868, 6 M. 254. 

2 Sinclair v. Mossend Iron Co., 4 Rankine, Leases, 104, 105. 
1854, 17 D. 258, stated infra, pp. 5 Rankine, Leases, 106, and author- 
93, 94; but see Jones v. Reynolds, _ ities there stated. 
1836, 7 C. & P. 335, on the effect of 6 1856, 18 D. 772; rev. 3 Macq. 
filling up holes made. AMG, Ol AD), (Vel, Ip) the 
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agreement as that averred, therefore any operation which takes 
place after that date never can be of the smallest value in proving 
the existence of that agreement ;”! and it was held incompetent 
to prove prout de jure a parole agreement to depart from the 
written stipulation in the lease. This judgment was reversed on 
appeal to the House of Lords, where it was held competent to 
remit to probation averments of a verbal agreement by a landlord 
to waive the restriction in the lease, followed by rei wnterventus 
and acquiescence by the landlord. The Lord Chancellor? thought 
that the Court of Session, as one of mixed jurisdiction of law and 
equity, had erred in separating the two points of the admissibility 
of parole proof of consent and acquiescence—though neither might 
avail by itself, juncta juvant3 “Tf, after a parole agreement has 
been made, there is what the law calls rez interventus—that is, 
if there are acts and circumstances following on the agreement, in 
performance of it, then it is no longer revocable. It is as valid 
as if it had been made in writing.”* A tenant, sued for the rent 
of a coalfield, averred in defence a verbal agreement to alter the 
rent from £3000 to £2000, and that on the faith thereof he had 
resisted the demands of the workmen and shut up the colliery for 
two months. No facts were stated which necessarily implied 
assent on the part of the landlord to the alteration, and the 
tenant was held not entitled to a proof.® 

II. Verbal Leases (including leases requiring further evidence in 
support of improbative documents) are good for one year only, and 
may be proved prout de jure® Where possession has followed on 
a verbal lease for a series of years, the obligation is good for one 
year only, and the lessee must pay the year’s rent. But either 
party is entitled to resile at the end of each year.’ Verbal leases 
of minerals are seldom, if ever, met with; but it may be observed 
that tacit relocation has the same effect in rendering the lessee 
liable for a further year’s rent at the termination of his lease.§ 

Ill. Informal Leases for more than a Year.—Two things must 
be established to prove a lease not otherwise probative, so as to 
render it effectual for more than one year. These are (i.) an 
agreement which can only be proved by writ or oath, and (ii) 
rev interventus.? 


118 Di 774: lige, in, 8, ele (Susie, an, @, ahs 

2 Lord Chelmsford. Bell, Pr. 1187. 
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43 Macq. 477. thorities in Rankine, Leases, 112, 113. 

5 Kirkpatrick v, Allanshaw Coal SShirske din 6. coe belly eral 265: 
Co., 1880, 8 R. 327. *See Lord J.-C. Inghs in Walker 
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1, Agreement.—(a) Writ—A writ may be either that of the 
party himself or that of his factor duly authorised to grant a lease;! 
and the factor’s authority may be proved prout de jure2 Those 
writs whose function is to lead up to a lease are, as a rule, com- 
petent to instruct evidence of agreement. Thus missives, formal 
and informal,’ articles of roup followed by offer, or advertisement 
of an offer followed by acceptance? have been allowed. Drafts 
and copies of leases® let in proof of rei interventus, but not after 
the lease has been signed.” Memoranda in estate books have also 
been admitted to instruct a verbal agreement; but receipts for 
rent ® written by the tenant,’ or by a factor having no power to 
grant a lease," are not sufficient. (6) Oath—When rei interventus 
is sufficiently averred, the agreement may be proved by the oath ® 
or judicial admission * of the party attempting to deny it or to 
resile. And all stipulations of the lease must be proved by oath 
or admission, parole evidence being incompetent." 


u. Ret Interventus—Lord Chelmsford has approved ™ of the Rei inter- 
statement of the law in Bell’s Principles'* with respect to rei’ 


interventus. “ Rei interventus raises a personal exception, which 
excludes the plea of locus penitentiw. It is inferred from any 
proceedings not unimportant on the part of the obligee, known to 
and permitted by the obligor to take place on the faith of the 
contract as if it were perfect; provided they are unequivocally 
referable to the agreement, and productive of alteration of circum- 
stances, loss, or inconvenience, though not irretrievable.” Mere 
possession is not sufficient to instruct ret interventus.” Hach case 
depends on its own circumstances. An iron company and a 


1 But not otherwise. Campbell v. 7 Sinclair v. M‘Beath, 1868, 7 M.273. 


Robertson, 1797, noted in Maxwell v. 
Grierson, 1812 ; Hume, 849. As toa 
sub-factor, see Arbuthnot v. Reid, 
1804 ; Hume, 815. 

2 Caithness Flagstone Co. v. Sin- 
clair, 1880, 7 R. 1117; Lord Pres. 
Inglis, 1120; aff. 8 R.-(H. 1.) 78. 
See Lord Watson, 90. 

3 See supra, pp. 89, 90. As to 
notarial copies, see Williamson v. 
Fraser, 1834, 12 8. 466. 

4 Arbuthnot v. Reid, 1804; Hume, 
815; Haly v. Sands, 1749, M. 16,354. 

5 Campbell v. M‘Kinnon, 1867, 5 M. 
623, aff ; 1870, 8 M. (H. L.) 40. 

6 Grieve v. Pringle, 1797, M. 5951 ; 
Campbell v. Dougal, 1813, Hume, 861; 
Bathie v. Wharncliffe, 1873, 11 M. 490. 


8 See cases collected in Rankine, 
Leases, 117 et seq. 

9 Gowans’ Trs. v. Carstairs, 1862, 
24 D. 1382. 

10 Anon. 1798, cases note 1. 

1 Campbell v. Robertson, 1797, 
noted in Maxwell v. Grierson, 1812, 
Hume, 849. 

12 Bell, Pr. 1187. 

18 M‘Rorie v. M‘Whirter, Dec. 18, 
1810, F.C. 86. 

14 Paterson v. E. Fife, 1865, 3 M. 
423. 

15 Wark v. Bargeddie Coal Co., 
1856, 3 Macq. 477; 21 D.(H. L.) 1. 

16 Bell, Pr. 26. 

17 Bell, Cony. i. 328; M‘Rorie, ut 
sup. 
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landlord entered into an informal general agreement as to a lease 
of minerals, by which “ twelve months were to be allowed to prove 
the field, and twelve months additional to sink pits and erect 
machinery,” before the payment of rent was to commence. The 
field was entered upon and bores made, the result of which was 
not communicated to the landlord, nor was any intimation of 
intended renunciation made till more than six months after the 
commencement of the third year. It was held that the possession 
of the field for the purpose of boring was under the missive, and 
established rei interventus, and that the company were lable for a 
year’s rent, alleged sterility being no defence where no notice had 
been given.! But in the following circumstances it was not 
sufficiently averred. An agreement was entered into for the 
lease of certain quarries, and a lease of them was granted. The 
lease was reduced on the ground of fraud; and the tenant brought 
an action to enforce the agreement, averring, in support of a plea of 
rei interventus, that he and his son had given up the businesses they 
had been engaged in so as to attend to the working of the quarry, 
and that they had engaged a quarry manager.? Again, in Kirk- 
patrick v. Allanshaw Coal Co., the facts of which have already 
been stated, the resisting of the demand of the colliers, and the 
shutting up of the colliery for two months, were considered acts 
very far short of what was necessary to instruct rev interventus, 
when the agreement sought to be proved was a reduction of rent 
to the extent of one-third for a period of twenty-four years. 

The Mine and Minerals leased.—Great care should be 
observed to define with clearness the mineral or minerals to be 
worked under the lease. Where a material word appears to have 
been left out of a lease by mistake, and other words cannot have 
their proper effect unless it is introduced, the lease may be con- 
strued as if it had been inserted, though the particular passage 
where it ought to stand conveys a sufficiently distinct meaning 
without it. Thus, “great chows and panwood” was construed > 
to mean great coal, chows,® and panwood.? And where two 
minerals are to be wrought in the same mine by different parties, 


1 Sinclair, v. Mossend Iron Co., 


1854, 17 D. 258. 

2 Gardner v. Lucas, 1878, 5 R. 688 ; 
aff. 5 R. (A. L.) 105. 

3 1880, 8 R. 327, stated supra, p. 92. 

4 Dugdale v. Robertson, 1857, 3 
Kay & J. 695, where minerals were 
demised with liberty to win, sell, etc., 
and to dig pits and make canals, 


ete., “except in or upon any demesne 
lands and pleasure-grounds.” Held 
that the exception referred to the 
liberties, and not to the subjects 
let. 

° Wight v. Dicksons, 1818, 1 Dow, 
141. 

6 Small coal. 

* Refuse coal. 
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care must be taken to define clearly the rights of each.! The 
question whether a particular seam or sort of mineral is or is not 
described by or included under the name of a substance specific- 
ally mentioned in the lease, is one of fact, not of law. It arose in 
the Torbanehill case which was sent to a jury to determine 
whether mineral tenants had wrought a valuable mineral not let 
to them. At the trial there was a mass of scientific evidence, 
which was conflicting, as to whether the mineral was coal or not. 
A new trial was refused. Questions of fact of this kind, however, 
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frequently go before a judge? Homologation on the part of a Homologation. 


landlord of a tenant’s working mines and minerals not expressly 
included under the lease, may entitle the lessee to retain posses- 
sion of what he has worked.‘ 

Boundaries.—A similar precision is requisite in defining the 


boundaries. A description by measurement may be either Taxative and 
demonstrative or taxative. When a mineral field is let described temomstrative. 


by boundaries, or “as presently possessed by” the occupier,® a 
superadded measurement is not generally held to be taxative unless 
distinctly taxative words are used,’ such, for example, as “only.” ® 
Verbal descriptions of mines and minerals are usually supple- 
mented by a plan, referred to as embodied as part of the lease.! 
A docketed plan is as good as any words describing the boundary." 
When a subject is described by physical boundaries and also by 
measurements and a plan, the rule is that if the physical boundaries 
are sufficiently set forth, they prevail over measurements,” unless 


1 Hurlet Alum Co. v. E. Glasgow, 
1850, 12 D. 704 ; aff. 7 Bell, App. 100. 

? Gillespie v. Russel, 1854, 17 D. 1; 
oeD e677 elo 1.897% 21D. (H. 1) 
13. 

3 See Mackay’s Practice, 326 et seq. 

*Stewart v. Bells, 1790, 3 Pat. 
App. 158 (slate quarries). 

5 See supra, p. 26; and as to the 
onus of production of documents to 
show boundaries, supra, p. 27. 

6 See Murray v. Oliphant, 1634, M. 
2262 ; Deas v. Kyle, 1667, M. 10,604; 
Oliver v. Suttie, 1840, 2 D. 514; 
Yeaman v. Guthrie, 1792, Hume, 783. 

7 Bell, Pr. 738, and authorities 
there stated. Such a reference may 
be taxative, and will usually control 
measurements (cases, note 6); but it 
yields to subsequent possession clearly 
indicative of a different construction 


of the deeds, Gardner v. Scott, 1843, 
2 Bell, App. 129; or may be by the 
context shown to be demonstrative 
only, Critchley v. Campbell, 1884, 
11 R. 475. 

8 Bell, Conv. Lect. 599. 

® As to the value of plans in evi- 
dence, see Place v. E. Breadalbane, 
1874, 1 R. 1202. 

10 Jur. Styles, 1. 605, 622, 623, 639, 
653, 661. There is no reference to a 
plan in the Styles for the lease of a 
quarry, 677, 678 ; it is usual, both in 
Scotland and England. 

11 Lord Pres. M‘Neill in N. B. Ry. 
Co. v. Mags. of Hawick, 1862, 1 M. 
200. 

12 Currie v. Campbell’s Trs., 1888, 
16 R. 237, where measurements and 
plan agreed, but were inconsistent 
with boundaries. 
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taxative words are annexed. Where the description in the instru- 
ment is ambiguous and a plan exists, the plan may be sometimes 
referred to for the purpose of clearing up the ambiguity.1 Thus 
the boundary in a mineral lease was described as “a line drawn 
from J. V.’s house” to a bound stone; and a question arose whether 
the line was to be drawn from the north-east or south-east corner 
of the house. A plan existed, and from it the line appeared to be 
drawn from the north-east corner. It was held that the plan 
might be referred to ascertain the boundary.? It is, of course, 
impossible to delineate with absolute accuracy the limits of a 
mine or quarry on a map or plan, inasmuch as these are 
sometimes made to depend on the existence of faults whose 
definite positions are unknown. Difficulties are apt to arise in 
such a case. Thus in Davis v. Shepherd the owners of certain 
land entered into an agreement to lease to A. the minerals under 
certain lands to the west of a fault supposed to run through the 
land in the direction of a line drawn on a plan referred to in the 
agreement, the quantity of land being described as “supposed 
to be 83 acres or thereabouts.” A similar agreement was 
entered into to lease to B. the minerals to the east of the line, 
“supposed to be 98 acres or thereabouts.” Each agreement 
provided for the payment of a fixed rent; and the fault was 
afterwards found to run so as to leave on the west 8 acres 
only. It was held, in a suit by B. to restrain A. from working to 
the east of the fault, that the second agreement could not have 
been enforced by the second lessee. Where a discrepancy exists 
between the description and the plan, the limits will be taken 
from the descriptions as far as possible, without a reference to the 
plan. Evidence is sometimes admissible to show the under- 
standing amongst miners as to the particular language employed. 


1 See Glassell v. E. Wemyss, 1806, 5 
Pat. App. 104, where the plan pre- 
vailed over the description in articles 
of roup ; N. B. Ry. Co. v. Moon’s Trs., 
1879, 6 R. 640, where plans coinciding 
with measurements was preferred to 
a descriptive boundary. Plan super- 
seded in Paterson v. Carnegie, 1851, 
13 D. 997. As to foreshore, see 
Keith v. Smyth, 1884, 12 R. 66. 

2 Lyle v. Richards, 1866, L. R. 1 
H. L. 222 (Lord Westbury diss.). 
The plan itself was slightly inaceur- 
ate, but this was held by the 
majority to be immaterial. 


8 Davis v. Shepherd, 1866, 1 Ch. 
410. The intention of the parties 
was held to be that the lease was to be 
granted of the minerals bounded by 
the fault, if fault there were. “ There- 
abouts” was construed to cover a 
trifling deviation only, but not to the 
extent in question, p. 416. Compare 
Williamson v. Wooton, 1855, 3 Dr. 
210. 

* See cases cited in note 1, supra, 
and Taylor v. Parry, 1840, 1 Scott, 
N. R. 576. See Brain v. Harris, 
1855, 10 Ex. 908 ; Thomas v. Ather- 
ton, 1878, 10 Ch. D. 185, 200, 201. 


LEASES 


Thus proof was allowed, to ascertain whether the expression, “not 
deeper than or below the level of” the bottom of a certain mine, 
referred to perpendicular depth below the surface, or to the 
inclination of the strata and the power of drainage. 
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Reservations.—The general rule with respect to reservations Reservations, 


in a lease, contrary to that applicable in the case of a feu, is that 
everything is reserved which is not expressly given.2 Accordingly, 
in an ordinary agricultural lease the mines and minerals in the 
lands leased are reserved ew lege to the landlord, along with the 
power to work them, without express reservation.2 On the same 
principle, any mines or seams not specifically let under a mineral 
lease, are by implication reserved to the grantor; but such 
minerals and power to work them are almost invariably expressly 
reserved in the lease.* Similarly, heaps of rubbish, if not of 
the minerals let, are the property of the landlord, the lease being 
silent regarding them. But a right of property in a lessee of a 
coal mine to the materials of a spoilbank or bing of refuse, was 
instructed by a clause binding him to remove the bing;° at least 
to the effect of giving him a right of action against a stranger 
removing part of it for brickmaking. As illustrating the difficulties 
that may arise from neglect of precision in specifying what is to 
be reserved, it was held under a lease of fireclay, including coal 
seams “workable as coal seams,’ that the lease of coal was not 
confined to seams workable at a profit independently of the fire- 
clay; but that a particular seam, which was workable at a profit 
when both the coal and the fireclay were taken into account, was 
included. Again, where a lease contained a covenant to work 
mines and raise coal thereout, until the whole of such mines, or as 
great a quantity as by working in a diligent manner could be 
gotten, should be worked out, “except the ribs or pillars, which 
must necessarily, or which the lessors might require to be left,” it 
was held that the words in inverted commas did not prevent the 
lessee from having such an interest in the excepted ribs and 


1 Clayton v. Gregson, 1836, 5 A. & 
E. 302. Referred to an arbitrator, 
who adopted the latter view; but 
this was not upheld, as some of the 
parties resided outwith the district, 
and a new trial ordered. See Brain 
v. Harris, 1855, 10 Ex. 908. 

2 Menzies v. Breadalbane, 1822, 1 
Sh. App. 2265. 

3 Hrsk. ii. 6. 225 Stair, ii. 9. 31; Col- 
quhoun v. Watson, 1668, M. 15,253 

7 


(pipeclay) ; Smith v. Mackgill, 1768, 
M. 15,266 ; Bethune v. Jervice, 1778, 
M. 15,267. 

# Prof. Bell, Conv. Lect. 610, re- 
gards the omission of power to work 
in a feu charter as a professional 
blunder. See Jur. St. 1. 574, 582, 
590, 591. 

5 Robinson v. Milne, 1884, 53 L. J. 
Ch. 1070. 

6 Carr v. Benson, 1868, 3 Ch. 524. 
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pillars as could be submitted for compensation to a jury summoned 
under an Act giving compulsory purchasing’ powers.1_ Where a 
mineral tenant has power to work the whole coal in an estate, 
“ excepting always the coal lying within the parks, gardens, and 
enclosures of the said lands and barony of W., unless the consent 
of ” the landlord be obtained, such a reservation does not give the 
landlord power to sink pits and work within the reserved area, but 
is to be construed only as a clause to preserve his grounds from 
suffering injury by the general working of the tenant.? 

Mineral Leases as conferring a Real Right.—The authori- 
ties are all in favour of a mineral lease having the benefit of the 
Act 1449, and probably the real right which the lessee takes is 
more apparent and complete in the case of a mineral than of an 
agricultural lease. Accordingly, if the statutory requirements are 
complied with, a mineral lease is valid against singular successors 
of the grantor. These requirements are: (1) writing, (2) posses- 
sion, (3) ish,* (4) rent. Writing has been already considered? 
and rent is dealt with below. Possession’? was required under 
the Act 1449 to render the lessee’s right valid against singular 
successor of the grantor; but an equivalent for possession has 
been provided by the Registration of Leases Act, 1857,8 which 
enacts that probative leases, either of thirty-one years or more in 
duration, or containing an obligation of renewal for that period,® may 
The principal 
effect of this is to render the registration equivalent to actual 
possession taken at its date; and if the lease is binding as in a 
question with the grantor, it is to be effectual against singular 
successors whose infeftment is posterior in date to such registra- 
tion.” The provisions prohibiting the registration of leases of lands 
of not more than 50 acres in extent, and of those in which the 
extent of the land is not set forth, do not apply to leases of mines.¥ 


1 Swindellv. Birmingham Can. Nay. may be terminated by either party on 


Co., 1860, 9 C. B. N. 8. 241. 

2K. Wemyss v. Hope’s Trs., 1796, 
3 Pat. App. 487. See also Dugdale v. 
Robertson, 1857, 3 K. & J. 695. 

8 Lord Pres. Inghs in Hamilton v. 
Turner, 1867, 5 M. 1086, 1095; Lord 
Deas in Weir’s Exrs. v. Durham, 1870, 
8 M. 725, 728. 

4 Which must be definite ; see Dun- 
lop v. Steel Co. of Scotland, 1879, 7 
R. 283 (contract as to use of coal-pit 
water). Agreements for the use of pro- 
perty generally, if no term is stated, 


reasonable notice; Fifeshire Rd. Trs. v. 
Cowdenbeath Coal Co., 1888, 11 R. 18. 

5 Supra, pp. 91, 93. 

OPO olen sea. 

* Hither natural or civil, Ersk. ii. 
6, 25 ; Bell, Pr. 1211; Rankine, Leases, 
129. 

820 & 21 Vict. c. 26. 
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Rent—Generally.—Rent, the return due by the lessee for Rent, 


possession of the subject leased, is an essential of the contract of 
lease, whether at common law or under the statute 1449. To 
establish a personal contract merely, parties may agree to an 
elusory rent, or rent in the shape of services; but to secure the 
lessee against singular successors of the grantor, the rent must be 
fixed or ascertainable, and must not be elusory,! except in the 
ease of long leases registered under the Act of 1857.2 Hence, if 
there be a rent, a singular successor cannot successfully plead that 
it has been diminished by a grassum having been paid, nor can he 
demand that the grassum be distributed over the years of the 
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lease, or added to the rent.? Rent may consist of money, either fixed Kind of rent. 


in amount or ascertainable,—certum est quod certum reddi potest,— 
or of part of the produce,* or of services. The amount of rent is 
generally fixed in the lease; but if not, it is usually the subject of 
a reference. A contract where the lessee became bound to furnish 
annually a certain quantity of coals at so much per ton, and the 
proprietor bound himself to pay for them fortnightly, was upheld 
so as to give the lessee a right of withholding the coals against 
singular successors of the grantor till payment of arrears was made.? 


When the rent is in the form of services, they must be ascertainable Services. 


under some instrument in writing; and these may be sufficient to 
determine the duration of the lease. Thus a lease of indefinite 
duration was sustained for two years, in which one of the services 
consisted in the lessee leading yearly “ twenty loads of coal to the 
home” of the lessor.6 The transmissible right, formerly existing, 
to the services of colliers and salters was abolished last century.’ 


Fixed Rent.—The lessor of a mine should always stipulate Fixed rent. 


for a fixed rent as well as for a royalty. He will thus secure, on 
the one hand, a yearly sum of specified amount, as long as there is 
workable mineral in the mine;® and, on the other hand, a sum 


1 Ersk. ii. 6. 24; Bell, Pr. 1197, 1227. 

2 O30) Oil Wat, , Ao, sp, Bh Wes 
Rankine, Leases, 140. 

> Bell, Com. i. 72; Bell, Pr. 1201. 

4 See infra, p. 101, as to royalties. 
Sliding-scale rents in mining leases 
are now permissible in England, under 
the Settled Land Act, 1890. “The 
rent may be made to vary according 
to the price of the minerals or sub- 
stances gotten, or any of them... . 
Such price may be the saleable value 
or the price or value appearing in 
any trade or market or other price 


list or return from time to time, or 
may be the marketable value as ascer- 
tained in any manner prescribed by 
the lease (including a reference to 
arbitration), or may be an average 
of any such prices or values taken 
during a specified period” (53 & 54 
Wictcn69,8.8): 

5 Walpole v. Beaumont, 1780, M. 
15,249. 

6 Redpath v. White, 1737, M. 15,196. 

7 15 Geo. mI. c. 28; 39 Geo. I. c. 56. 

8 Gowans v. Christie, 1873, 11 M. 
(GEL, 1p) th. 
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proportionate to the productivity of the mine and the gradual 
exhaustion of the minerals. When a fixed rent is stipulated for, 
it is prima facie payable, although the minerals be never actually 
worked; or although the mine prove not worth the expense of 
working, whether generally on account of the speculative nature 
of mining property, or specifically, such as by accidents or by 
unknown faults. A tenant, however, is entitled to abandon a 
mineral lease when the mine turns out to be a nonentity, when 
there is a total exhaustion of the minerals, or when it is construct- 
ively sterile ;? but until he gives notice of his intention to do so, 
he is liable for the rent. It has been said in England that if, in 
consequence of prior unknown workings, the minerals supposed to 
have been let have all been worked out, the contract would be void 
on the ground of mutual mistake ;? but it is doubtful whether this 
would hold in Scotland, on account of the tenant’s power of abandon- 
ment.t A lessee covenanting to pay a fixed rent, commencing after 
a specified quantity of coal has been dug, will not escape payment 
by fraudulently abstaining from completing the digging of that 
quantity.6 If there is no fixed rent but only a royalty, the lessor 
cannot complain of the lessee’s not working; and an agreement to 
work in a workmanlike manner, or to get a specified quantity of 
minerals in the year, does not impose on the lessee the duty of con- 
tinuous working. And if, where a lessee has covenanted to work 
fairly and regularly, faults are found, or unavoidable accidents 
happen, whereby it is impossible to work save at ruinous expense, 
although the lessee cannot plead fault or accident as an absolute 
bar to all rehef against him on his contract, the lessor will not, on 
the other hand, be allowed to enforce the contract, if the lessee 
offers to pay the royalty on all the minerals capable of being 
worked.’ And where a lessee has covenanted to “get” a specified 
quantity in each year, if it turns out that there never was in the 
mine the quantity specified, the contract cannot be enforced.s 


1 See English cases of Jones v. Rey- 
nolds, 1836, 7 C. & P. 335; Jegon v. 
Vivian, 1871, L. R. 1 C. P. 9, 34, 6 Ch. 
757; Haywood v. Cope, 1858, 25 Beay. 
140; Phillips v. Jones, 1839, 9 Sim. 
519; Mellers v. Devonshire, 1852, 16 
Beay. 252; Ridgeway v. Sneyd, 1854, 
Kay, 627, 632. 

? See infra, p. 128, as to the meaning 
of this phrase. 

® Ridgeway v. Sneyd, ut sup. 

4 See Gowans v. Christie, 18738, 11 
M. (H. L.) 1, and infra, p. 127 et seq. 


> Green v. Sparrow, 1725, 3 Swanst. 
408, note. 

® Jegon %, Vivian, 1871,)-6 > Ch. 
App. 757, 758. See also Hanson 
v. Boothman, 1806, 18 East, 21; 
Smith v. Morris, 1788, 2 B. ©. OC. 
311. 

7 Smith v. Morris, ut sup.; Ridge- 
way v. Sneyd, 1854, Kay, 632, 634, 


637. 


® Clifford v. Watts, 1870, L. R. 5 C. 
P. 577. See as to abandonment, 
infra, p. 127 et seq. 
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Royalty.—Royalty, a term not easily restricted in its mean- Kinds of 
ing,’ is the proper word to describe a payment on minerals won "alty- 


by a lessee.” It is sometimes stipulated that the lessor shall 
have a certain portion of the produce to be delivered in kind, or 
convertible into money at the selling price at the hill, wharf, or 
place of delivery ;* or more frequently in place of a fixed money 
rent, the lessor stipulates for a payment of a portion of the 


output,* the rate varying with different minerals.® By far the Tonnage 
most common mode adopted throughout the country is a stipula- T°Y@ty- 


tion for a fixed royalty upon the tonnage output: the ton being 
20 cwt., 224 cwt., or any other quantity agreed upon. In coal 
leases with such a royalty there are generally two rates—one for 
large or “screed ” coal, and another for dross; but sometimes there 
is only one fixed sum per ton on the coal as it comes up from the pit, 
(“triping” as it is usually called). In other cases a special rate is 
stipulated for in respect of the different seams being worked. In 
leases of quarries and clay the rent is sometimes a fixed sum per 
superficial area, with optional royalty per cubic yard of rock or 
clay removed; or, in the case of clay, a specified royalty for tiles 
or bricks manufactured or sold. In leases of ironstone the royalty 
is fixed upon the quantity of mineral in its raw or calcined state. 
It is an almost universal practice to give the lessor the option of 
demanding either royalty or a fixed rent; and the amount of 
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royalty is very often made to depend, by a “sliding scale” lord- Sliding scale. 


ship clause, on the market value of the minerals raised and 
earried off from time to time.® Lessees are usually bound to 
work “regularly,” “in a regular, scientific, and practised manner,” 
or words to the like effect.’ They should also be expressly 
bound to work continuously; for this obligation will not be 
implied from the fact that the parties could not have had any 
other intention,’ or that a royalty had been fixed on,’ or that the 
lessee had undertaken to work in a “proper and workmanlike 


1 A-G. of Ontario v. Mercer, 1883,8 222. See 1 Jur. Styles, 637, 665, 
App. Ca. 767. 608, 626, 637, 656, 665 (shale), 679 


2 Matthew, J., in Morgan v. Davey, 
1883, 1 C. & E. 114, 116. As to the 
meaning of “won,” see p. 104. 

31 Jur. Styles, 643. 

4 Dalgleish v. Fife Coal Co., 1892, 
30S. L. R. 58. 

5 In coal leases the rate varies from 
a fifth to a tenth; in lead and tin 
mines, usually one-sixth. 

6 Waugh v. Russel, 1870, 7S. L. R. 


(quarry). 

71 Jur. Styles, 615, 632, 649, 670, 
680. 

8 Jegon v. Vivian, 1871, 6 Ch. 757. 
See Quarrington v. Arthur, 1842, 10 
M. & W. 3385. See also Miller v. 
Walker, 1875, 3 R. 242. 

9 Wheatley v. Westminster Brymbo 
Coal Co., 1869, 9 Eq. 538, Jegon v. 
Vivian, cit. 742, 756. 
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Mode of check- manner.!_ The lessor’s power of checking the amount of output 


ing. 


Returns 


erroneous, 


for which royalty is to be paid to him is secured to him by pro- 
visions in the lease. In some leases the tenant is taken bound to 
keep regular and accurate accounts and books, to enter the details 
of working, keeping an account of the output in the subjects let 
(and that separate from the output in other fields, if any), to see 
that the output is accurately weighed, to exhibit the books, and to 
transmit accounts therefrom periodically.2 This object is attained. 
in other cases by the lessor reserving power to appoint a check- 
grieve to look after his interests? It should also be stated whether 
any of the coal used by the miners or at the pit is to be exempted 
from contribution to lordship Comparatively few cases have 
arisen in which these provisions have been discussed. In Steuart 
v. M‘Andrew * a clause dealing with royalties fell to be construed. 
Two coalfields were let by separate leases, and power was given 
to the lessees of the second field to work their coal by pits sunk 
in the first field. Both leases provided a fixed rent or lordship, 
optional to the lessor; but the second contained a clause to the 
effect that so long as any of the coal let under it was taken out by 
the pits let under the first lease, one-third of the gross output of 
the two should be subject to lordship under the second lease; and 
if more than one-third of the whole should be worked from the 
second pit, lordship was to be paid thereon. The landlord elected 
to take the lordship in the first, and the fixed rent in the second 
lease. It was held that he was entitled to payment of the lordship 
in full, under deduction of the actual output from the second field. 
Where a tenant’s returns have been erroneous, the landlord is not 
barred from claiming arrears through his having accepted the 
fixed rent instead of the royalty. In another case, the tenants of 
a quarry were entitled to charge themselves with lordship at the 
rate payable at the date of the lease, or at the time when the 
stones were quarried and used; and a dispute having arisen as to 
which date should have ruled the price, proof was allowed of a 
subsequent agreement altering the terms of the lease? The fact 
that the amount of a lordship has to be made out from books, does 
not the less render it a liquid debt enforceable by diligence’ A 
stipulation in a lease of coals and other minerals that the lessee 


1 Jegon v. Vivian, 1871, 6 Ch. 742, 5 1850, 13 D. 434. 


746. See Mellors v. Devonshire, 1852, 6 Simpson’ s Asylum Trs. v. Gowans, 
16 Beav. 256, 257. 1874, 11 S. L. R. 309. 
2 1Jur. Styles, 612,628, 646, 657, 666. 7 Carmichael v. Tait, 1828, 2 S. 485 
8 Ib. 613, 646, 657, 667. (N. E. 430). 


41 Jur. Styles, 631, 644. 8 Johnston v. Inglis, 1832, 10 S. 260. 
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should furnish from his books accounts showing the amount of out- 
put and sales, infers an obligation not only to show the output, but 
also the different kinds and prices of the minerals sold. And the 
landlord is not precluded from afterwards demanding such periodical 
accounts by neglecting to require them at the time they should 
have been rendered.? A clause fixing as rent or royalty “omne- Construction of 
third part of the money that should arise, be made, received, or “uses 
produced from the sale of the coals,” coupled with a covenant to 
keep “true accounts of all coal daily raised, and to make and 
deliver true copies thereof to” the lessor, was construed to mean 
that the rent was to be calculated on the amount of the coals sold, 
and not upon the money actually received* In Rokeby ». Elliot, 
a mineral field consisting of three seams of coal was the subject of 
a royalty, the terms being that the lessee was to reimburse himself 
out of the profits of the coal for outlay in working, and that after 
so doing he was to pay a royalty for the remainder according to 
arbitration. One of the seams was reached by a driftway from an 
adjoining colliery, which was afterwards partially used to work 
the adjoining colliery. The coal was alleged to be of an inferior 
quality to that in the adjoining colliery; but the two different 
coals were mixed and sold together. By similar means another 
seam was reached and worked. It was held® that the whole 
colliery was not won when the first seam was won; that the 
licence ® was to be read separatim as to the winning of each seam ; 
that the licencee was entitled to reimburse himself for the 
expense of winning the second seam before royalty was payable 
therefor. It was also held that the expense of the driftway was 
expense of “winning”; that £5 per cent. should be allowed on 
sums expended in winning; that in estimating the profits out of 
which the expenses of such winning were to be reimbursed, all the 
expenses of working and selling the coal, including interest on 
capital expended, bad debts, and wear and tear of machinery, 
should be allowed; that the doctrine of confusion applied, and 
that the coal must be taken to have been of the same value ton 
per ton as that which had been sold.’ 

It is usual to insert a clause conferring a power to make up Shorts. 


1 Adam v. Napier, 1843, 5 D. 736. 6 This is not a Scotch term; but 

2 dee was used and explained in Miller v. 

8 Edwards. Rees, 1836,7C0.&P.340. Walker, 1875, 3 R. 242, 248, 251. The 

41878, 9 Ch. D. 685; 1879, 13 Ch. distinction between it and an English 
D. 277. lease is pointed out in D, Sutherland 

51881, on appeal to the House of v. Heathcote [1892], 1 Ch. 475. 
Lords, 7 App. Ca. 43, revg. on this 7 Rokeby v. Elliot, 1878, 9 Ch. D. 
point, 13 Ch. D. 277. 685 ; aff. 13 Ch. D. 277. 
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short workings, providing that if the lordships be not so great as 
the fixed rent in any one year, the deficiency may be made up 
from excess of royalties over fixed rent in so many succeeding 
years, on the footing that in no year shall less be paid than the 
fixed rent.! Difficulties may arise from careless expression of the 
intention of the parties in this clause. Thus in Bishop v. Goodwin, 
where a royalty was made payable quarterly, it was provided that, 
in case at the end of the first quarter of any year the royalty should 
not equal £38, 10s., the lessees should thereupon pay the deficiency, 
and so on with respect to the remaining quarters, it being the 
intention of parties that the royalty payable should always amount 
to £150 per annum at the least. It was held that in calculating 
the amount due at the end of each year, the lessees were not 
entitled to set off the excess of royalty accruing in any quarter 
against a deficiency in the previous quarter; but that the lessor 
was entitled to the full sum of £38, 10s. at the end of each quarter.? 

One or two cases explanatory of the terms used in rent or 
royalty clauses demand attention. A covenant to “win” a 
mineral means, primd facie, to reach it, and put it in such a con- 
dition that it may be continuously worked in the ordinary way.* 
“ A coalfield is won when full practicable available access is given 
to the coal hewers.”® A covenant to “raise” means, primd facte, 
to get or win, not to bring to the surface.® In a stipulation that 
rent should cease, in case the whole of the coals, so far as the 
same could be “fairly wrought,” should be worked out before 
expiry of a term, the phrase “ fairly wrought ” was construed not to 
refer to profit, but meant that which can be fairly and properly 
gotten according to mining usage without extraordinary difficulty 
or expense.’ A lordship on minerals “ raised and carried off” was 
provided for by a lease. A further clause provided for certain 


11 Jur. Styles, 610, 627. * Lewis v. Fothergill, 1869, 5 Ch. 


21845, 14 M. & W. 260. 

8 Tn a Sheriff Court case (Dennis- 
toun v. Faill, 1891, 8 S. L. Rev. 127) 
it was held that the regular payment 
of a quarterly sum under a provision 
for royalty, leaving the balance to 
be ascertained at the end of the 
year, does not make quarry leases 
liable in a fixed rent for that amount. 
Also that when the lease of a quarry 
is terminable on the exhaustion of the 
stone, no sum is due for rent or royalty 
after exhaustion, if fair notice of ap- 
proaching exhaustion has been given. 


103,111. In Clayton v. Penson, 1878, 
W. N. 158, a difficulty arose on the 
words “actually worked and brought 
up,” but no ight is thrown on the 
meaning of the words. 

> Rokeby v. Elliot, 1879, 18 Ch. D. 
277,perJames, Baggallay and Thesiger, 
LJJ., and Fry, J., 9 2b. 689. 

6 Senhouse v. Harris, 1862, 5 L. T. 
N.S. 635; Kinsman v. Jackson, 1880, 
42 2b. 80. 

’ Griffiths v. Rigby, 1856, 1 H. & 
N. 237; but see Cartwright v. Forman, 
1866, 7 B. & S. 247. 
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deductions therefrom, where the tenants were prevented from 

raising the minerals. The tenants who had raised minerals were 

held not entitled to the deductions on the ground that they could 

not get them “carried off”! A covenant to work china clay in 

the most proper and effectual manner, with a reasonable number of 

men kept employed on the works at usual times, and so that the 

china clay may be “raised, washed, and made merchantable as «Raised and 
speedily as practicable,” has been held infringed by omitting for ™@de mer 
several weeks to employ the men in the raising, although during a he 
the whole of such time they were employed in the washing and 

making merchantable.2, In a covenant to pay so much per acre 

for coal which should be “found” . . . whether the whole of it « Found.” 
should be gotten ° or not, the word “found” was construed to mean 
“ascertained to he and be.’* “Annual output,” if no limitations « Annual 
are expressed, must be taken for the purpose of fixing the rate of oPut-” 
royalty as the whole mineral brought to the surface, although the 

royalty be payable only on the portion thereof removed from the 

lands;° but the meaning may be limited to what is actually 

disposed of. A covenant to pay royalty on coals “which should 

be got from lands purchased from S., and which should be 

shipped for sale,’ means coal actually shipped for the purpose “Shipped for 
of sale.’ A clause providing that lordship coal was to be com- *!*” 
puted “at the selling price at the hill,” was held to mean the “ Price at the 
general market price of coal sold at the hill, wholesale and retail,” 

but that the price of coal sold for delivery elsewhere than at the 

pit mouth, was excluded. A royalty “in respect of minerals which 

may be raised or obtained by, or from, or out of any mines or 

pits in, upon, or under” the property leased, does not entitle the «In, upon, or 
lessor to receive payment in respect of minerals brought up at "4" 

the mouth of pits upon, but not procured under, the property 

leased.? A lessor of a lead mine claimed royalties on ore “raised “ Dressed ore.” 
and dressed” from assignees of the lessee, who contended that 


1 Waugh v. Russel, 1870, 7S. L. R. 5 Dalgleish v. Fife Coal Co. 1892, 


222. 308. L. R. 58. 
2 Kinsman v. Jackson, 1880, 42 6 Waugh v. Russel, wt sawp. 
iby We ING isk S10) 7 Witham v. Vane, 1884, 32 W. R. 


3 See the meaning of this term in 617. 
the Coal M. Acts, infra, p. 297 et seq. 8 Guthrie v. Cochrane, 1846, 19 Se. 
See also Ramsden v. Yeates, 1881,6Q. Jur. 69. 
B. D. 583, 585, where “ getting” refers 9 Morgan v. Davey, 1883, 1 C. & E. 
only to “winning” and not “carrying 114. Compare with G. W. Ry. Co. v. 
away,” under sec. 54, 5 & 6 Will. Rous, 1870, L. R. 4 H. L. 650, stated 
Iv. c. 50 (Highw.). infra, p. 106. 

# Jowett v. Spencer, 1847, 1 Exch. 
647, 650. 
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the royalty was on ore undressed. It was held on the construc- 
tion of the lease, and on the established fact that “ undressed” ore 
was not marketable, that the royalty was to be paid on “ dressed” 
ore! “Rents and profits” of a stone quarry of which a tenant 
in common contracted to sell his portion to another tenant in 
common, were by stipulation to be paid to the vendor in leu of 
interest on the purchase price. The phrase was held to include 
whatever was payable under the current lease? An unwrought 
mineral field was sold for the sum of £800, and a further sum of 
£200 out of the “ first and readiest profits” to be derived from 
the workings. For nineteen years the minerals remained nn- 
wrought. They were then let to a tenant, and the seller claimed 
payment of the £200 out of the rents. The Court held that 
“profits” in the sense of the contract meant profits shown in 
profit and loss accounts, in which five per cent. interest on the 
£800 from the date of sale, and a sum for depreciation of the 
subject, had been debited. Lord Kinnear, whose judgment was 
reversed, held that “profits” meant profits after the £800, and 
interest thereon at five per cent., had been restored to the pur- 
chaser.® 

Rent for other Liberties.—It is necessary to stipulate for rent, 
or royalty, as the case may be, for other privileges connected with 
mining, such as wayleaves, waterways, etc.* The words “through, 
over, and under” in a wayleave royalty for the carriage of foreign 
minerals fell to be construed in Great Western Railway Co. v. 
Rous. It was contended that “through” was the governing 
word; but the phrase was held to include not only minerals which 
traversed the lands in the sense of entering in at one end and going 
out at the other, but was applicable to mineral brought on the 
lands for a temporary purpose. In Senhouse v. Harris,’ a difficulty 
arose upon an outstroke royalty.’ There the defendant was the 
lessee of mine A., not owned by the plaintiff, and was the grantee 
under the plaintiff of the right of carrying coals from that mine 
along a tramway of the plaintiff on payment of 24d. per ton 
carried, The defendant took a lease of B., an adjoining mine, from 


1 Morley v. Yorkshire Lead Mines, #1 Jur. Styles, 614, 625. 
1890, W. N. 47. Had it been necessary STUSTON Gs Aiea dele le GpOscom. 
the mistake in the lease would have pare with Morgan v. Davey, 1883, 1 
been ordered judicially to have been C. & E. 114, stated supra. 


rectified. S1862,15) ly ThaiNase. G35: 
? Leppington v. Freeman, 1891, 65 7 For the meaning of this term see 
LT. N.S.-146. infra, p. 115. 


8 Anderson v. Alston, 1882, 10 R. 
Wea 


LEASES 


the plaintiff, and thereby obtained liberty to bring the coal got in 
A. to the surface by way of outstroke through B. on payment of 
13d. per ton for outstroke rent. It was held that 24d. per ton 
was payable in respect of the produce of A. conveyed along the 
tramway, though such produce was brought to the surface through 
B. The lease also provided that no rent was to be paid for any 
coal got from B. “ which should be used or consumed on or for any 
engine employed in working or carrying on the mines demised.” 
The engine at B. was used in keeping B. free from water, but was 
also used for bringing up the coal in A. It was held that no 
rent was payable in respect of the engine; first, because of the 
difficulty of ascertainmg how much of the steam power was 
applicable to B.; and, secondly, because the amount might be con- 
sidered already paid for in the outstroke rent. 
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Hypothec.—Leases of mines and quarries not being affected Hypothee, 


by recent statutes! dealing with hypothec, confer or reserve a right 
of hypothee to the landlord. There has never been any doubt 
that the minerals brought to the surface are subject to hypothec.? 
“It is clear, from the authority of the text-writers and the 
decisions in analogous cases, that the landlord of a quarry has a 
hypothec over the implements used by the tenant in working it, 
as invecta et illata, for payment of his rent.”® These observations 
occurred in a case in which a tenant of a quarry, in good faith and 
not with a view to disappoint hypothec, delivered four waggons to 
a creditor to be retained till payment of his debt, and in which 
the landlord’s diligence was too late; and they were not impugned 


on appeal. Mr. Hunter expressed a doubt as to whether mining Is machinery 


machinery and plant fall under hypothec,* but in collieries, hypothee 
includes all the utensils and instruments brought thither by the 
tenants for carrying on the business;> and in a question as to 
whether a prayer in a petition for sequestration was wide enough 
to embrace invecta et illata, where mineral output and goods in a 
shop leased along with a mine, engines, and other implements were 
sequestrated, there was no doubt expressed that these subjects 


covered 2 


were included in the hypothee.® A more difficult question is Are royalties 


whether royalties are secured by hypothec. If there be a fixed Secured | 


rent as well as a royalty,’ the landlord would manifestly have his 


143 Vict. c. 12; 46 & 47 Vict. c. 4 Hunter, 1. 369. 

G2 sails 5 Ersk. ii. 6. 64; Bell, Leases, 1. 
2 Lord Deas in Weir’s Exrs. v. Dur- 387 (note). 

ham, 1870,8 M. 725, stated supra, p. 62. 6 Lindsay v. E. Wemyss, 1872, 10 
8 Per Lord Corehouse in Tennent M. 708. 

v. M‘Brayne, 1833, 11 8. 471. 7 As to which see pp. 98, 99, supra. 
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right of hypothec to the extent of the rent; but beyond this it is 
very questionable whether a royalty can be secured! A decision 
that pactional rent due to contravention of stipulations with respect 
to management is secured,? has been questioned ;* and interest 
on improvement money laid out on land can hardly be considered 
rent protected by hypothec, though so considered for valuation pur- 
poses. The extreme variability of the return of royalties supports 
the view that per se they would not be secured by hypothec.° 

Retention. Retention of Rent.—Retention is competent in circumstances 
which do not give rise to a plea of compensation, if the landlord 
is bankrupt or insolvent, or where he refuses to perform some 
material part of his obligations under the lease.6 Thus where 
a landlord bound himself, in leasing a quarry, to make a road 
which was necessary to render the produce marketable, and left 
the road unfinished at the term of payment of the first half- 
year’s rent, a petition for sequestration for payment of the rent 
was refused.’ But a tenant was not allowed to plead retention of 
rent to compensate an illiquid claim of damages in the following 
circumstances. Two agreements embracing all the conditions of a 
prior lease of a quarry, but extending the tenant’s right of work- 
ing, were entered into, whereby the relative position of the quarry 
and the high road might be improved. The tenant quarried and 
removed part of the rock not included in the lease, and sought to 
retain the rent to compensate a claim of damages against the 
landlord for failure to implement his agreement. A power of 
sinking pits, forming drains, levels, ete., subject to an obligation 
to pay surface damage, “by deduction from the rent,” gives an 
agricultural tenant a right of retention of rent for damages due to 

Effect of subsidence.® A mineral tenant, however, has no right to retain 

eae es rent on the ground that the minerals have become unworkable to 
profit, if he has neglected to avail himself of a power of abandon- 
ment in that event under the lease? And a sub-tenant of coal 
and fireclay was held not entitled to retain the rent due to the 
principal tenant on the ground that a reduction of the principal 
lease had been raised. 


Duration testif Assignation and Sub-lease.—A power to sublet does not imply 
lease silent. 


1 See Rankine, Leases, 349, 339. 7 Guthrie v. Shearer, 1873, 1 R. 181. 
2 Robertson v. Clark, 1842,4 D. 1317. In this casedelay wascontemplated, but 
3 Witham v. White, 1866, 38 Sc. this did not influence the judgment. 


Jur. 586. 8 Johnston v. Inglis, 1832, 108. 260. 
4 See Guthrie’s Sh. Ct. Ca. Ist series, ® Govs. of D. Stewart’s Hospital 
305, 309. v. Waddell, 1890, 17 R. 1077. 


5 See note 7, p. 116. 10 Thomson v. Gordon, 1869,7 M.687. 
6 Rankine, Leases, 303. 11 Sprot v. Morrison, 18538, 15 D.376. 
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a power to assign, nor does a power to assign imply a power to sub- 

let. The intentions of parties as to assignation and sub-lease are 
invariably expressly set forth in the lease, either by way of exclu- 

sion or admission.? If the lease be silent on the matter, the dura- 

tion of the lease would be the main element in solving the ques- 

tion whether these powers exist under it? A period of thirty 

years was considered a doubtful limit within which a mineral lease 

became assignable on account of its duration without express 

power; this period being considered analogous to the nineteen 

years of an agricultural lease* A period of thirty-one years 

would most likely be considered the limit of an ordinary mineral 

lease.® Frequently a power is given in mining leases to assign to 
“successors or new partners in the trade or business now carried Assignation to 
on by ” the lessees.6 Unless such a power is given, a lessee cannot Pte" 
assign to a copartnery of which he is a member, or to an assumed 
partner;’ nor could one partner assign all his interest to 
another. The addition to the exclusion of assignees and sub- 

tenants of the words “ without the landlord’s consent,” or “ unless Landlord’s 
specially approved of by a writing under the hand of the landlord,” *PPT°v?!. 
does not entitle the Court to inquire into the landlord’s reasons 

for withholding his consent.? A mineral field was let to tenants 

“and their heirs and successors, or to their assignees and sub- 
tenants, but under this condition always, that if the tenants shall 

desire to assign this lease, or to sublet the premises hereby let, 

the assignation or the sub-tack shall be, and shall only be, with the 

written consent of the proprietor or his successor.” It was held Lessor may 
that the landlord was entitled to withhold his consent without *™s°*sssnee. 
assigning any reason, or having any reason assigned by him 


1 See Rankine, Leases, 164 et seq. where the lessee had taken in a 


21 Jur. Styles, 605, 622, 638, 653, 
661, 677. 

8D. Portland v. Baird, 1865, 4 M. 
10, 16, 19, 22. 

47b.; and as to the bearing of 
breaks upon this question,- Lord 
Cowan, pp. 19, 20. 

5 On the analogy of the Rosebery 
ioc, (Co 1 Wiaillll, my, ee 2) Gh he 
and the Court’s practice in the case 
of granting special powers, see 
pp. 67, 68. : 

61 Jur. Styles, 653. See Hills v. 
Parker, 1861, 7 Eng. Jur. N. S. 833, 
as to what acts and conduct by the 
parties was sufficient to make a lease 
of salt works a partnership asset, 


partner to work them; and Burdon 
v. Barkus, 1861, 3 Giff. 412, where 
coal leased prior to a partnership to 
one of subsequent partners did not 
form a partnership asset, but remained 
the lessee’s property ; and expendi- 
ture to the other partners was allowed 
on dissolution. 

7 Roe d. Dingley v. Sales, 1813, 1 
M. & S. 297. See also Walker v. 
McKnights, 1886, 13 R. 599. 

8 Varley v. Coppard, 1872, 7 L. R. 
C. P. 505 ; Corporation of Bristol v. 
Westcott, 1879, 12 Ch. D. 461. 

®Muir v. Wilson, Jan. 20, 1820, 
F. C.; Gray v. Low, 1859, 21 D. 293, 
302. 
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subjected to the review or control of the Court.1_ And where 
a mineral lease was qualified by an agreement that the land- 
lord might, on intimation, after the death of the tenant, resume 
possession of the minerals if dissatisfied with the representatives’ 
manner of working, it was held that the landlord was not bound 
to state the grounds of his dissatisfaction, and that nothing short 
of an averment of fraud or mald fides would let in other proof than 
the intimation.2 This doctrine was further illustrated in a recent 
case, where a landlord let a granite quarry to a company. The 
lease expressly excluded assignees, legal or conventional. When 
the company had gone into liquidation, the landlord permitted the 
liquidator to continue possession; and intimated that he would 
consent to the lease being sold on condition, inter alia, that the 
assignee must be a person approved by him or his factor. The 
liquidator sold the lease, granting the purchaser an assignation ; 
and the assignees thereupon entered into possession. The landlord 
raised an action of reduction of the lease, and removal of the 
asignees, who pleaded in defence that the only reason for the land- 
lord’s refusal to accept them as tenants was the fact that he had 
come under an obligation to grant a lease to another party. The 
defence was held irrelevant, on the ground that the landlord was 
entitled to withhold his consent without assigning any reason.® 
Lord M‘Laren indicated an opinion that the landlord was bound 
to consider the qualification as tenant of any nominee who might 
be proposed by the liquidator; and that an averment that the 
landlord had let the quarry without awaiting the result of the sale, 
and thereby disabled himself from giving consideration to the 
liquidator’s nominee, would have been a relevant defence to the 
action.* | 

“ According to the law of Scotland, the assignation of his lease 
by a tenant who has power to assign has the effect of making the 
assignee sole tenant from the time he obtains possession of the sub- 
ject of his lease, and of discharging the cedent from future liability 
to the landlord. When the tenant has no power to assign, the 
unqualified acceptance of the assignee by the landlord, whether 
express or implied, has the same effect.”® But a landlord, by 


1D. Portland v. Baird, 1865, 4 M. 
10, explained in Elphinstone v. Monk- 
land Iron Co., 1886, 13 R. (H. L.), 98. 

2 Houldsworth »v. Brand’s Trs., 
1875, 2 R. 683. 

3M. Breadalbane v. Whitehead, 
1893, 21 R. 138. The intimation of 


willingness to consent to a sale was 
not considered a waiver of the right 
of withholding consent. 

4 7b. 144. 

5 Per Lord Watson in Elphinstone 
v. Monkland Iron Co., 1886, 13 R. 
(H. L.) 98, 102. 
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merely refraining to object to the assignee entering into posses- 
sion, will not in all cases be held to have recognised him as his 
tenant. This is merely evidence of his intention, which, in the 
absence of other evidence, might be conclusive The liability for Ceaent may be 
payment of rent and implement of the stipulations of the lease Sti! liable by 
may, by express stipulation, be continued on the original tenant. ae 
Thus two mineral leases, granted by the same landlord to the 
Same tenant, of two different seams in the same coalfield, for 
different rents and for different periods, contained a clause con- 
tinuing the tenant liable for rents, prestations, and “implement 
of all the stipulations.” They were assigned to a public company 
which was subsequently liquidated. It was held that the cedent 
was not entitled to have the liquidator ordained to pay to the 
landlord the rent due for one of the seams which had never 
been entered on, and of which the liquidator had renounced 
possession. In the same case it was observed that had the two 
seams been let under one lease for the same period at the same 
rent, and one seam only had been wrought, the liquidator, in a 
question with the landlord, might then have incurred liability for 
the rents applicable to both.? 

Stipulations as to Management.—The stipulations as to 
management vary with the mine or quarry let, and are so diverse 
that no attempt can be made to give them in detail. The 
ordinary clauses with respect to rent,* assignation,? warrandiceé 
making up shorts,’ fixtures,$ support,® roadways, waterways, com- 
munication of levels? abandonment, arbitration,“ and breaks,¥ 
are treated of elsewhere. When a trial lease is granted for the Trial lease. 
purpose of having a field proved within a certain time, with the 
option of leaving, or leasing it permanently, at the end of it, the 
following conditions are usually appended: (1) that a time be 
specified for exploration and proving by boring, etc.; (2) that a 
royalty upon any minerals worked during that time be paid for 
at certain rates; (3) that the party making the trial pay all 
expenses connected therewith; (4) that the landlord get a copy 
of the journals and trials; (5) that if the tenant be satisfied with 


1D. Portland v. Baird, 1865, 4 8 P. 140 et seq. 


M. 10, explained in Elphinstone, cit. D WETay, Uys, Wako 
2 Gray’s Trs. v. Benhar Coal Co., 10 P, 152 et seq. 
1881, 9 R. 225. 11 P, 236, 
3 Ib. Lord Pres. Inglis, 7b. 230. oo eee ho 
4 P. 98 ef seq. MOE, WAL 
Pr EOS: 12 P. 131 e seq. 
Caos " 1P, I), 


6 12, 1OBy, 


112 


Mode of work- 


ing. 


Powers not 
readily 
implied. 


VEE A SHES) 


the results obtained he shall get a permanent lease on certain 
conditions as to rents, royalties, and otherwise. 

Various other stipulations which have come under the con- 
sideration of the Court may be conveniently treated separately. 

Mode of Working.—Mining leases ought always to give 
the lessee the right to search for, dig, get, work, win, and carry 
away the minerals.? Stipulations as to the manner of working? 
must be clearly and explicitly expressed, because powers of work- 
ing not expressly given under the lease are not readily implied.* 
Thus where ample powers of sinking pits, erecting engines, etc., 
were given to a tenant who was to take the whole risk of searching 
for the coal, under a lease which was to subsist till all the coal 


Construction of was wrought out, and which gave him no express power to char, 


various stipula- 
tions. 


it was held that the tenant has not this power.® A sub-lease of a 
quarry contained an obligation to continue working “ regularly 
and to the dip of the stone.” The tenant began to increase the 
width of the quarry. A bill of suspension was passed, but 
interdict was not granted, thus leaving it open to the landlord to 
obtain interdict on proof of excessive working. The holder of a 
building lease where minerals are reserved has a right to dig 
foundations for buildings about to be erected, and to dispose of 
the materials dug out; but he has no right to do so in order to 
improve the surface as a building site.’ A lessee of a pottery and 
of ground adjoining it, with a privilege of working the clay therein 
for the pottery, was held not entitled to manufacture bricks for 
sale from such clay, nor to remove bricks made of it without 
paying the value to the landlord.$ <A lessee of a brickfield, who 
has covenanted not to take or use more of the surface than should 
be necessary, nor to do any act by reason whereof the land leased 
should be damaged, infringes his covenant by bringing foreign 
clay on to the land and there making it into bricks.2 And a 
covenant binding the lessee to “get the demised clay to the fullest 
practicable extent consistent with the means of sale of bricks and 
tiles to be made therefrom,” does not bind the lessee to go on 
working at a loss, even though a means of sale at an unremunera- 


5 Herriot »v. 
15,255, 


1 Hyslop’s Colhery Management, Faulds, 


115. 


1804, M. 


21 Jur. Styles, 606, 624, 639, 654, 
661, 678. 

5 As to the effect of a reservation 
of coal under a mansion-house and 
policies, see p. 98. 

2 Seem pps lilies 
infra. 


8 Fergusson v. Galloway, 1821, 1 S. 
11 (N. E. 8). 

7 Robinson v. Milne, 1884, 53 L. 
J. Ch. 1070. 

8 Gordon v. Suttie, 1837, 15 S. 549. 

9 Newton v. Nock, 1880, 43 L. T. 
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tive rate might have been found for the bricks made out of the 
demised clay.t But the lessee of a quarry, who has covenanted 
not to cut trees, does not infringe his covenant by cutting trees 
excepted from the lease, and which it is necessary to remove in 
order to work the quarry.2 A clause empowering a tenant, obliged 
by the lease to work “in a workmanlike manner,” to work coal 
“either by stoop-and-room or longwall manner, or otherwise 
as he shall find it for his advantage,” does not of itself prevent 
him from working in such a manner as to cause subsidence of 
the superincumbent strata.‘ The exhaustive and ample powers 
under such a clause may be compared with those under a clause 
in a lease which did not oblige the tenant to work all the 
minerals, empowering the lessee to work the mines “in the usual 
and most approved way in which the same is performed in other 
works of the like kind in the county.” It was there held that 
the words referred to the mode of carrying on the underground 
works for mining purposes; that the lease did not presuppose any 
custom interfering with legal right; and that power to do what 
was “necessary and convenient” for the extraction of the coal, 
coupled with a compensation clause, did not enlarge the power so 
to deal with the mines as to bring down the surface.® 

A landlord frequently stipulates that his consent shall be required Position of new 
for the position of new shafts. But a landlord who lets mineral *"*"* 
fields under a stipulation that if any other pit should be required 
than two already in part sunk, the tenant should have power to sink 
another pit or pits, but only in such situations as should have been 
previously approved of in writing by the proprietor, is not entitled 
arbitrarily and without reasonable cause to refuse his approval.’ 


When it is desired to make it compulsory on the lessee to “ Regularly, 
" we . . 8 and in a work- 
work, proper provisions for that purpose should be inserted$ It a iixe 


manner.” 


1 Newton v. Nock, 1880, 43 L. T. 7 Montgomerie v. Carrick, 1848, 10 


No Ss 197. 

2 Doe v. Price, 1849, 8 C. B. 894. 

3 For the meaning of this phrase, 
see p. 114. 

* Muirhead v. Tennant & Co., 1854, 
16 D. 1106. The decision turned on 
the nature of certain exceptions to 
the charge to the jury. 

5 Davis v. Treharne, 1881, 6 App. 
Ca. 460. See also the cases of Bald, 
p. 172, infra, and Hurlet Alum Co., p. 
175, infra, and Hodgson v. Moulson, 
1865, 18 C. B. N.S. 332. 

6 1 Jur. Styles, 640, 663. 

8 


D. 1387. 

8 See Miller v. Walker, 1875, 3 R. 
242. See an agreement to “work out” 
coal construed as applicable to method 
of working, not exhaustion, Convery 
v. Summerlee Iron Co., 1884, 12 R. 
191, 197, 198. See also Aytoun v. 
Lochore, etc. Coal Co., 1890, 27 
S. L. BR. 657; James v. Cochrane, 
1852, 7 Ex. 170, 8 2b. 556; Walker 
v. Jeffries, 1842, 1 Ha. 341, 351; Jervis 
v. Tomkinson, 1856, 1 H. & N. 195 ; 
Foley v. Addenbrooke, 1844, 13 M. & 
W. 174. 
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is ordinarily provided that the lessee shall work “regularly and 
properly,” “in a proper and workmanlike manner,” or the like ;1 
provisions being added as to the size of pillars to be left in stoop- 
and-room working, etc. A covenant to work in “a proper and 
workmanlike manner” does not mean, prima facie, in such a 
manner only as shall be most advantageous for the lessor. It 
means in such a manner as shall not be simply an attempt to get 
out of the earth as much mineral as can be got for the particular 
purpose of the lessee, regardless of any ordinary or workmanlike 
proceeding? Specific performance cannot be ordained of a stipu- 
lation to work ;3 for, if it were otherwise, the Court would have 
thrown upon it the duty of superintending and managing the 
workings,—a duty it invariably declines. Again, where simul- 
taneous working of two or more seams comprised under one lease 
is required, the lease should be explicit. Thus in Abinger ». 
Ashton,? three seams were comprised under one lease—T the upper- 
most, B the next, and C the lowest. The lessees covenanted to 
work and carry on “at all times” the said seams with their utmost 
skill and ability, in the best and most effectual manner, to the 
best advantage, and according to the common mode and usual 
practice of carrying on coal works with effect. After having for 
some time worked the three seams, they ceased to work the T 
seam, and were working the C seam in advance of the B seam. It 
was held that there had been no breach of the covenant, and a 
suit to compel the simultaneous working of all the seams was 
dismissed. Under a lease which did not impose an obligation on 
the tenants to work, the tenants were bound to keep the whole 
“going workings” secure and in working order, and to leave them 
in a like condition at the termination of the lease. It was held 
that they could stop any of their workings at their pleasure, so 
long as they acted bond fide, and that if they did stop any work- 
ings, these ceased to be “ going workings ” in the sense of the lease.” 


1 Jur. Styles, 615, 632-3, 649, 658, 8 Wheatley v. Westminster Brymbo 
670, 678. Coal Co., 1869, 9 Eq. 538, 551, 552. 
2Lord Hatherley in Lewis v. * Wheatley, wt sup.; Pollard », 
Fothergill, 1869, 5 Ch. 108. The Clayton, 1855, 1 Kay & J. 462. 
evidence of experts is admissible to ° 1873, 17 Eq. 358. The phrase 
explain the local meaning of such a “at all times” is frequently incapable 
covenant, 2b. 107,110. Even without of literal performance, 7b. 370. 
such a stipulation lessees must work ® Compare Wheatley, cit, and 
by methods approved and usual in Strelly v. Pearson, 1880, 15 Ch. D. 
the district, Kadon v. Jeffeock, 1872, 113. 
L. R. 7 Ex. 393 (Martin and Cleasby, 7 Aytoun v. Lochore, ete. Coal Co., 
BiB): 1890) 27 S. Li. R. 657. 
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The right of instroke is the right of conveying minerals from Instroke and 


a mine leased to the surface through a pit or shaft in an adjoining stk. 


mine. It is the converse right to that of outstroke, which is 
the right of conveying minerals from an adjoining mine to the 
surface through a pit or shaft in the mine leased! As regards 
these rights it has been held that a lessee is primd facie entitled 
to work by instroke,? but not by outstroke.? By instroke working 
the lessee puts his own property to a legitimate use as a road- 
way by conveying through it the minerals leased; and it matters 
not to the lessor how the minerals in the mine leased are 
excavated, provided the royalty accounts of the two mines are 
kept separate. Accordingly, if the lessor desire to deprive the 
lessee of his right of instroke working, he must do so by clear 
and unambiguous provisions,‘ such as by making it compulsory 
on the lessee to sink pits or shafts. In fact, the English law 
has gone further. Thus, where a lessee has obtained powers of 
making communications with an adjoining mine for working 
by outstroke, and has covenanted not to open further com- 
munication, nor to carry except under his outstroke working 
powers, he cannot be prevented from making communications 
between the mines for instroke working; and if he is entitled to 
carry the minerals of the mine leased through breaches made in 
the barrier between the leased mine and the adjoining mine, he 
is entitled to make breaches for that purpose. The lessee’s 
position, however, may be altered if he act mald fide, or unskil- 
fully; as, for example, if the inevitable result of making the 
communication were to be to flood the lessor’s mine.’ 

In accordance with the principle of a primd facie right of 


instroke working, the lessee is not bound to sink pits if he can Sinking pits. 


work a mine by instroke, unless by stipulation. The obligation 
to sink a pit, when not expressly laid on the lessee, is not one 


1 See further as to outstroke, p. 116. 

2 Graham v. D. Hamilton, 1869, 
7 UL, QHG Se weave itewil, &) IME (al, Ibp)yeysy 
stated infra, p.115. See also Ramsay 
v. Blair, 1875, 3 R. 25; aff. 1b. (H. L.) 
Al; Whalley v. Ramage, 1862, 10 W. 
R. 315 ; Lewis v. Fothergill, 1869, 5 
Ch. 103; Jegon v. Vivian, 1871, 6 
Ch. 742, 755, 756; Bainbridge, 480, 
A481. 

3 Mungle v. Young, 1869, 6 8. L. 
R. 217; MacSwinney, 238, 70, 71. 

4 Lewis v. Fothergill, cit.; Jegon, 
cut. 


5 Lewis, cit. 

6 James v. Cochrane, 1853, 8 Ex. 
556, 574, 575. 

7 E. Wemyss v. Hope’s Trs., Feb. 
7, 1809, F. C. 161. In this case “a 
permanent deterioration of the sub- 
ject of the lease was made, which 
it was beyond the power and incon- 
sistent with the duty of the tenant, 
having a due and prudent regard for 
the preservation of the subject of his 
lease, to accomplish.” See cases in 
note 1, p. 116. 
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readily inferred.1_ Damages are due for non-performance of a 
covenant to sink a pit; although, so far as the working of the 
mine is concerned, a useless expenditure of time, labour, and 
money is involved? The measure of damages in such a case is 
the expense the lessor would be put to in making the pit or shaft.? 

In outstroke working, on the other hand, the lessee makes 
a use of the lessor’s mine for a purpose not implied in the lease. 
Such possession is in the face of his title, and accordingly express 
stipulation is necessary to confer such a right upon the lessee. 
Such a right cannot be inferred;* and if a lessee works by 
outstroke without a right to do so, the lessor may, in certain 
cases, obtain compensation by way of wayleave rent upon minerals 
carried through the mine leased.° 

Surface Damage.—A superior is bound to compensate his 
vassal though there be no stipulation with regard to surface 
damage ;® but he is not bound to insert a clause binding himself 
to support the surface or pay damages if subsidence takes place.’ 
In a mineral lease, however, there are almost invariably stipula- 
tions with respect to surface damage® These vary according 
to the situation of the minerals leased, and are in no two cases 
the same. The amount to be paid for surface damage is usually 
subject to arbitration.2 The phrase “surface damages” is one 
of flexible meaning. “The fair meaning of the stipulation must 
be looked to. Actual damage to crops or plantations may 
naturally come within such a clause, although it may not extend 
to injury to amenity.”!° Proper “surface damage” in a mining 
lease, is damage that prevents the ordinary agricultural use of 


1 Jegon v. Vivian, 1871, 6 Ch. 742; 
James v. Cochrane, 1853, 8 Ex. 574,575, 
and at 7 Ex. 170 for earlier portion 
of the case ; Lewis v. Fothergill, 1869, 
5 Ch. 103 ; Wheatley v. Westminster 
Brymbo Coal Co., 1869, 9 Eq. 538. 

? Jervis v. Tomkinson, 1856, 1 H. 
& N. 195; James v. Cochrane, ut sup. 

3 Pell v. Shearman, 1855, 10 Ex. 
766, 769. 

* Lord Deas in Mungle v. Young, 
1872, 10 M. 901, 905. 

5 Mungle v. Young, 1869, 6 S. L. R. 
217, stated at p. 157; 7b. 1872, 10 M. 
901. As to damages, see p. 163, note 7. 

®°D. Argyll v. Sheardale Feuars, 
1788, M. 6573. 

7 Steuart v. Johnston, 1857, 19 D. 
1071. A real security cannot be 


given for an indefinite sum of money, 
such as the amount of damage to be 
sustained by mineral workings. 
Hence a disposition of minerals to 
the proprietor of superjacent lands 
“in real warrandice and security of 
the payment of all surface damage 
that may be hereafter occasioned” by 
the working of coal in the seams.im 
question, and in other seams in the 
land, was held bad; Smith Sligo v. 
Dunlop & Co., 1885, 12 R. 907; as 
there was neither infirmity of title nor 
ineumbrancee, no case of eviction arose. 

81 Jur. Styles, 611, 631, 647, 658, 
668-9. 

® As to which, see p. 131. 

10 Lord Deas in Galbraith’s Trs. v. 
Eglinton Iron Co., 1868, 7 M. 167, 171, 
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the subject.1 The clause itself, or when taken along with the 
powers in the lease, may limit or extend the meaning of the 
term “surface damages.” Thus in a mineral lease the lessee was 
prohibited from sinking pits or making any surface operations in 
fields adjoining the mansion-house of the estate. He had un- 
restricted powers to work the minerals on every other part of 
the estate, but on condition of paying all surface damages 
whatever occasioned by these operations. In working the minerals 
in the direction of the mansion-house, the underground operations 
occasioned a sit, whereby the stability of certain offices was 
affected. An engine was erected at the mouth of the pit, but 
beyond the specified limits. The smoke and ashes from that 
engine rendered unfit for use a washing-house, bleaching-green, 
and laundry adjoining the mansion-house. It was held that 
surface damages comprehended damages by underground as well 
as by surface operations; that injury to buildings by sit gave 
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a relevant claim to surface damages under the lease;? but that Excavation ; 


injury to the use of the bleaching-green, washing-house, and S™°k* 


laundry by the smoke and ashes of an engine did not give a 
relevant claim for surface damage; and it was observed that such 
injury was of the nature of injury to the amenity of the mansion- 
house, which could be protected only by a special provision.® 
And where a mineral lease provided for the payment of “all 
damage that should be done to the surface, grounds, or buildings 
thereon,” by the working of the minerals, and that after expiry of 
current leases (which had all expired when the case arose) all 
such damage, except damage to buildings, should be held as 
taxed “at the average rate of 50s. for each imperial acre 
throughout the whole estate”; it was held that the former 
clause applied only to surface damages proper and damage to 
buildings by subsidence or caused in some such way, and not to 
damage from smoke or vapour emitted in the process of calcining 


ironstone. In another case, a tenant was prohibited under his 


1 Lord President Inglis in Gal- 
braith’s Trs. v. Eglinton Iron Co., 
1868, 7 M. 167, 172. 

2 In Neill’s Trs. v. Dixon, 1880, 
7 R. 741, injury to a house forty 
years old, and erected after severance 
on an agricultural subject on which 
only cottages previously existed, was 
ineluded ; the building of a house, 
though perhaps not of streets, being 
a reasonable use of the subject. 

3 Oswald v. Gordon, 1853, 16 D. 70. 


4 Galbraith’s Trs. v. Eglinton Iron 
Co., 1868, 7 M. 167, 171. See also 
White’s Trs. v. D. Hamilton, 1887, 
14 R. 597, surface damages caused by 
withdrawal of lateral support afforded 
to buildings by a lower seam, the 
intermediate seam having — been 
wrought out (stated infra, p. 198). 
See also Govs. of D. Stewart’s Hospital 
v. Waddell, 1890, 17 R. 1077. See 
infra, p. 197 et seq. for construction 
of certain provisions. 
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lease from working the minerals within 100 yards of a mansion- 
house without the proprietor’s consent, it was held that the 
measurement should be taken from the outside of the under- 
ground foundation walls of the buildings, which extended beyond 
the walls as seen from above the ground, and not from the 
latter; that a kitchen, court, and offices formed part of the 
mansion - house; that the garden did not include a strip of 
border-ground and line of trees outside of its wall; and that a 
dovecot and pond were not “ offices.”! But where a landlord had 
reserved right to work coal, etc, on payment of damages occa- 
sioned by his operations, the agricultural tenant was not entitled 
to damage for injury by unauthorised trespasses by colliers.? 

A proprietor of land let the minerals, and during the currency 
of the lease feued a piece of ground, reserving the minerals, and 


‘binding himself to pay all damage the feuar should sustain by 


the working of them; but declaring that should the minerals be 
let, recourse for damage should be had against the lessee and 
not against him, further than that he should be bound to oblige 
his tenants to settle the damage. It was held that the proviso 
in the feu contract saving the proprietor from lability for damage 
to the feuar applied only to future leases, and not to the existing 
lease.2 By the terms of a lease of ironstone and ore, the lessees 
were bound to pay “all surface damages which may be sustained 
by the tenants (agricultural) or the proprietor by or through 
their working.” The lease terminated before the natural expiry, 
under a clause providing that the lessees might abandon if the 
mines became unworkable to profit. Settlements were made 
annually with the agricultural tenants, but permanent damage 
to the surface had been caused by the workings. It was held 
that the lessees were liable, there being no indication that damages 
were to be paid only during the endurance of the lease.t The 
contrary view is directly opposed to the nature of surface damage, 
which is damage ad perpetuuwm.® An agricultural lease reserved 
to the landlords right to work the minerals under the farm, and 
power “to erect engines, furnaces, ete., sink pits, and carry on 
any works which they may consider necessary,” they “being 
always bound and obliged to pay to the tenant all damage which 
may be done to the surface of the ground by the exercise of the 
above powers, and that by deduction from the rent,” as the same 


' Russel & Sons v. Gillespie, 1868, 8 Hamilton v. Turner, 1867,5 M.1086. 
6 M. 925 ; alt. 9 M. (H. L.) 130. * Ogilvy v. Devon Iron Co., 1845, 
2 Young v. Colt’s Trs., 1832, 10 S. 8 D. 241. 
666. > Lord Mackenzie, 2b. 245. 
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should be fixed by arbiters. In an action for rent, the tenant 
pleaded that under the surface damage clause he was entitled to 
deduct from his rent damage to the surface of his farm by 
subsidence caused by mineral workings. This contention was 
given effect to, the defendant being allowed the deduction, which 


19 


fell to be determined by arbiters A clause in a lease providing Purpose of 


for surface damages does not confer upon the lessee a right to clause, 


deliberately inflict an injury to the surface on payment of sur- 
face damages. The clause is intended to provide compensation 
caused by workings which would not necessarily result in injury.2 


Barriers.—A tenant may not work his minerals except he Barriers. 


leave a barrier to prevent the invasion of water from an adjacent 
mine, without incurring liability for the damage that may ensue.? 
Express stipulation that he shall not be obliged to leave a barrier, 
of course, relieves him of this duty ; and circumstances may arise 
in which he may be relieved by implication. Thus a lease of all 
the coals in certain lands contained no stipulation with respect to 
barriers. Power was given to the tenants to erect engines on the 
pits to pump water from the coal in adjacent mines of which they 
were neither proprietors nor lessees. The coal in all the lands had 
been wrought as one field prior to the lease in question. The 
tenants, who were not bound by the lease to pump continu- 
ously, worked out the whole coal, and the mine was drowned by 
influx of water from the adjacent fields. The tenants were held 
not bound to draw off the water, or to erect a barrier, or on failure 
to pay damages.4 In Wark v. Bargeddie Coal Co.® the necessity 
of a barrier was assumed. A proprietor let coals under a 
reservation that the lessees should not work within fifteen 
feet of the boundaries. On the allegation that this stipulation 
had been violated, the lessor brought an action to have them com- 
pelled to erect a wall or barrier of the thickness specified. The 
case turned upon acquiescence and rei interventus.® In the Court 


1 Govs. of D. Stewart’s Hospital v. 3 KE. Wemyss v. Hope’s Trs., Feb. 7, 


Waddell, 1890, 17 R. 1077. 

2 White v. Dixon, 1881, 9 R. 375 ; 
aff. 10 R. (H. L.) 45, stated infra, p. 202. 
Case of clause in a disposition granted 
when stoop-and-room was the sole 
method of excavation, the disponee 
was not entitled afterwards to adopt 
longwall ; which, apart from negli- 
gence, would have been destructive of 
support. As to meaning of “break- 
ing ground,” see 7b. 10 R. (H. L.) 52, 
supra, p. 16. 


1809, F. C. 161; Wark v. Bargeddie 
Coal Choy, Weg, is ID, We 3 mee & 
Macq. 467; Mundy v. D. Rutland, 
1882, 23 Ch. D. 81. See p. 216 for the 
extent of liability for damage thus 
occasioned. 

4 Crawfurd v. Dickson, 1824, 2 S. 
667 (N. E. 560) ; aff. 1826, 2 W. S, 
354. 

5 1856, 18 D. 772. 

6 As to this branch of the case, see 
pp- 91, 93, supra. 
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of Session the landlord was authorised to build up a barrier at 
the expense of the tenant, who was interdicted from working out 
any more of the barrier coal. This judgment was reversed on 
appeal; and it was remitted to the Court of Session with a declara- 
tion that the Court ought to have directed an issue whether the 
barrier coal so worked and removed by the appellants was so 
worked and removed with the consent of the respondent ; and that 
after the trial they should deal with the interdict and the rest of 
the case as justice required.? 

It is usually stipulated in leases of fields to the dip of other 
minerals that barriers are to be left along the march.2 Ifa land- 
lord allow the tenant to work up to the march, he runs the risk of 
having the lease thrown on his hands from its being drowned by 
water from an adjoining mine to the rise: or if he allow two 
tenants to work into each other, disputes may arise which are 
likely to affect his interests. 

Miners’ Houses.—The right of a lessee or the obligation 
upon a lessor to erect miners’ houses is usually a matter of stipu- 
lation; but if there be no agreement under the lease, the lease 
itself does not necessarily imply the right or obligation to erect 
them.2 Thus in Oswald v. Pearson,* a landlord let to the same 
tenant the minerals in a farm, and by a separate lease the surface 
of the land, but the mineral lease expired some years previous to 
the agricultural lease. During the currency of both leases, the 
tenant had erected various buildings and houses, which had been 
chiefly occupied by colliers, and used for the purpose of working 
the minerals. The mineral lease conferred no power on the 
tenant to erect such buildings, and the agricultural lease reserved 
no power to the landlord or mineral tenant to erect them. It was 
held that at the expiry of the mineral lease the landlord was not 
entitled summarily to eject the tenant from these buildings, but 
right of action was reserved to him to compel the tenant to 
remove from such of them as could be fairly shown to fall within 
the mineral lease. 

The landlord sometimes reserves power to himself to erect 
miners’ houses, for which the tenant is to pay rent; sometimes 
the tenant is given power to erect them with such stipulations as 
to rent of the ground and occupancy as may be agreed on. The 
disposal of the houses erected by the tenant at the termination of 
the lease is generally regulated by stipulation.® 


13 Macq. 467. * Oswald v. Pearson, 1858, 20 D. 440. 
2 1 Jur. Styles, 633, 649, 670. > 7b: 611,651, 


3 See p. 74, note 1, ® Ib. 618, 636, 651, 659, 674. 
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Fencing.—In the case of severance of possession of mineral Liability for 
and surface estates, it is the duty of the party causing the danger furete fence. 
to take care that no pits or shafts are allowed to remain unfenced 
Liability attaches to one in possession of lands if injury ensues 
from their being unfenced? The obligation depends upon the 
proximity of the danger. If “a slight deviation in the dark 
would lead to danger,” a place must be fenced. The limit of 
distance where a place ceases to be a source of danger has been 
fixed according to its propinquity to a neighbouring road or place 
to which the general public have access, and not upon the fact of 
trespass.° A pit four feet from a road, with a wall only eighteen 
inches high to protect it, must be fenced.® Ifa pit is very near a 
public way, trespass or drunkenness on the part of an injured 
party does not avail a proprietor who has neglected to fence it. 

A proprietor was held not liable for the death of a drunk man 
who had wandered into an unfenced pit seventy yards from a place 

to which the public had access.’ The proximity of the danger 
need not amount to contiguity to a public place;® thus where 

a person strayed from a road and fell into a quarry twelve feet 

off, it was held that the proprietor was in fault in not protect- 

ing the danger. The mere relationship of landlord and tenant 
does not make the landlord lable for the injurious act of his When landlord 
tenant? Powers given in a lease do not authorise negligence by a Hl 
tenant. But if a lease authorises acts to be done by a tenant 
which even though done carefully will create a cause of danger,” 

and the danger be one which the landlord is bound to know of, he 
may be liable if he does not require the tenant to remove it. Thus 

a landlord of minerals was held liable for the loss of a horse killed 

by falling down an old and disused pit, unfenced and close to a 


1 Williams v. Groucott, 1863, 4 B. 8 Prentice v. Assets Co., 1890, 17 
& 8. 149. See Hurst v. Taylor, 1885, R. 484, shows the tendency of the law 
14 Q. B. D. 918 (statutory diversion in this respect. See Hamilton v. 


of a path). Hermand Oil Co., 1893, 30 S. L. R. 


2 Matson v. Baird, 1877, 5 R. 87 ; 
aff. 1b. (H. L.) 211, and Williams, cv¢. 

3 Monklands Ry. Co. v. Waddell, 
1861, 23 D. 1167, 1179. 

4 Ross v. Keith, 1888, 16 R. 86, 90. 

5 Sinnerton v. Merry, 1886, 13 R. 
1012, 1016. 

6 Black v. Caddell, 1812, 5 Pat. 
App. 567. The road was assumed to 
be a public one. See Lord Adam in 
Prentice, ut infra, note 8, p. 492. 

7 Sinnerton, wt swp. 


854, child killed by straying where 
pumping machinery was left unfenced. 

9 M‘Feat v. Rankin’s Trs., 1879, 6 
R. 1043. 

10 See Lord Cockburn in Collins 
v. Hamilton, 1837, 15 8. 895, 903; 
Dunn v. Hamilton, 1837, 15 S. 853, 
871. 

11 See authorities in Glegg on 
Reparation, 28, 29. 

22D. Buecleuch v. Cowan, 1866, 5 
M. 214, 219. 
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public road. And the law is the same if the landlord has 
authorised an injurious act? 

Under this state of the law it isa common provision in mineral 
leases that the lessee is to take the risk of liability for accidents 
through failure to fence, and to relieve the landlord of damage 
caused thereby to third parties? It is also sometimes stipulated 
that the lessee is to restrain trespass as far as in his power.* 
Express provisions as to the fencing of pits and shafts are 
usually inserted in a lease.® In certain cases it is proper 
for a lessor to stipulate that the lessee shall fill up pits and 
shafts when they are no longer wanted, and restore the 
surface.® 

Restoration of the Surface.—If there be no stipulation to 
restore the surface of the ground, which is ordinarily a matter of 
stipulation,’ a tenant with power to make roads, etc., cannot be 
compelled to put the landlord’s ground in a fit state for agricul- 
tural occupation at the close of the lease. Thus a canal was 
formed by the tenant of a coal work through the grounds of a 
neighbouring proprietor to whom rent was paid for the ground so 
occupied. When the lease came to an end the proprietor of the 
coal work possessed the canal, and paid rent until he was decerned 
to remove, and found liable for violent profits in an action which 
did not conclude for decerniture to have the ground levelled or left 
in arable condition. After this decree the proprietor of the coal 
work and his successor continued to occupy the canal for several 
years, and paid as rent the sum fixed as due for violent profits. 
It was held that he was not bound on ceding possession to level 
the ground, or make it fit for agricultural purposes.$ 

A tenant is usually taken bound to keep pits, roads, air-courses, 
and water levels, etc., clear and open for proper access to 
unwrought minerals.® The mere suffering a seam of a mine, the 
workings of which had been discontinued prior to the tenant’s 
occupancy, to become filled with water, whereby the air-courses in 
the seam were interrupted, is not a breach of a covenant to “keep 
the levels, drifts, and necessary staples for air clear and in good 


'Mack v. Allan, 1832, 10 8.349. deposit tirring where the landlord 
See also M‘Lean v. Warnock, 1883, wishes, 1 Jur. Styles, 680. 


10 R. 1052. 6 See Wilsons v. Waddell, 1876, 3 R. 
2 See cases of Dunn and Collins, ut 288, 4 R. (H. L.) 29. 

supra, p. 121, note 10, 71 Jur. Styles, 617, 650, 659, 669. 
3 1 Jur. Styles, 669. 8 Steuart v. D. Argyll, 1857, 19 D. 
4 Ib. 614, 676, 682. 1076. 


5 Ib. 617, 632, 651, 669, 680. The 91 Jur. Styles, 618, 638, 649, 658, 
lessees of quarries are often bound to 670. 
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repair, order, and condition from the surface of the earth down to 
the levels and drifts.” } 

A lessee, independently of stipulation, is not entitled to work Flooding. 
his mine so as to expose it to flooding? Where there is a risk 
that a mine may be flooded in working, the lessor should stipulate 
that the lessee is not to do anything, or suffer anything to be done, 
whereby the mine may be flooded; and no stipulation inconsistent 
therewith should be inserted in the lease2 Thus in Rolleston v. 
New,‘ a covenant of this description was coupled with other agree- 
ments, viz. that the lessor might take over the engines and 
machinery at twelve months’ notice; that the lessee might, during 
the lease, or within twelve months thereafter, remove all the 
machinery and engines, unless the lessor should purchase them. 
Fourteen years before the expiry of the lease the lessee became 
bankrupt, and his trustees gave notice of their intention to remove 
engines. The Court took the view that the trustees might possibly 
be liable in damages if the mine were actually drowned But it 
was held that the lessor could not oblige them to leave the engines 
and machinery unemployed upon the leased premises until the end 
of the term ;° and that, unless he gave notice of his intention to pur- 
chase, they could not be restrained from removing them, although 
such removal would occasion or tend to produce the flooding. 

Resumption. — Power is frequently reserved to the land- Resumption. 
lord to resume in event of the tenant’s bankruptcy, or his granting 
a trust-deed for behoof of creditors, or allowing his rent to remain 
unpaid for a specified period.’ Difficulties sometimes arise not 
only as to the fact of insolvency, but in regard to the interpreta- 
tion to be put on such a clause. Thus where a lease of coal was 
granted to two persons and their respective heirs and successors, 
with irritancy “in the event of the bankruptcy of the said 
tenants,” and one of the tenants became bankrupt and renounced 
the lease, and the other died alleged insolvent, it was held that 
the representatives of the latter were entitled to possession of the 


1 James v. Cochrane, 1853, 8 Ex. 556. 

2See E. Wemyss v. Hope’s Trs., 
Feb. 7, 1809, F. C.; Lewis v. Fother- 
gill, 1869, 5 Ch. 110; Jegon v. Vivian, 
1871, 6 ib. 756. 

3 See supra, as to barriers, p. 119. 

41858, 4 K. & J. 640. 

5 Ib. pp. 648, 649. 

6 See on this point Beaufort v. 
Bates, 1862, 3 De G. F. & J. 381, 395. 

7 1 Jur. Styles, 619, 634,675,683. As 
to the effect of a clause in a contract of 


copartnery, that in the event of bank- 
ruptcy of either party a mining lease 
was to be the property of the solvent 
partner, and that the creditors of the 
bankrupt were not to have any claim 
to the prospective value of the lease, 
see Glass v. Haig’& Co., 1857, 4 R. 
875; claim for pit sinking rejected, 
being “prospective value.” See also 
p. 137. 

8 As to which see Rankine, Leases, 
p. 537 et seq. 
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coal, since, so far as their ancestor was concerned, there had been 
no forfeiture.t Questions also arise when this power is complicated 
with other matters. A railway company under statutory powers 
acquired lands containing a clay field, which had been let on lease 
to a tenant with power to the landlord “to resume and except 
from the clay field any part of the lands at his pleasure.” The 
landlord did not exercise this power. Lords Benholme and Ormi- 
dale held that the right of resumption had not passed to the 
railway company. Lord Neaves did not consider the question : and 
it was held in a suspension of arbitration proceedings that, as the 
railway had taken possession, the arbitration should proceed.? A 
lease of limeworks, limestone quarries, adjoining coal and cer- 
tain lands, contained a power of resumption of lands. There 
was a stipulation that the tenants were to have exclusive accesses 
to a certain siding if other persons used it. A railway company 
to whom the lands were subsequently feued proposed to take, under 
the power of resumption, the accesses and siding, giving others 
equally convenient but not exclusive. It was held that the power 
of resumption referred only to “lands,” while the “accesses ” 
were fairly part of the limeworks; and that the exercise of the 
power could not be allowed to override the express stipulation for 
exclusive access.? A lease of a farm, reserving to the proprietor 
full power to work the minerals, and to resume the land he might 
think necessary for that purpose, provided that the tenant should 
receive for any land so resumed an abatement from the rent in 
the proportion that the extent of the ground resumed bore to the 
whole extent of the subjects let. It was held that the tenant 
had no claim to a sum in name of severance damages in addition to 
the sum stipulated for. Lord M‘Laren said: “I have grave doubts 
whether a claim of severance damage should be considered as a 
claim for part of the value of the land taken, or whether it should 
not be regarded rather as a claim of damages for injury done to 
the adjoining lands which suffer from the severance; and if the 
claim falls under the latter category, the tenant might have a claim 
on the same ground as if injury were done by bringing down the 
surface, or in some other similar way.”® But if there be a power 


1 Young v. Gerard, 18438, 6 D. 347. ? Solway Junc. Ry. Co. v. Jackson, 
The sisters of the deceased tenant 1874, 1 R. 831. 
were held entitled as heirs portioners 8 Cal. Ry. Co. v. Smith, 1877, 14 
to claim the lease, it having been the S. L. RB. 510. 
only valuable thing their brother * Robertson v. Ross, 1892, 19 R. 
possessed. See the converse case to 967. 
Young, Burns v. Martin, 1885, 12 R. S165 970; 
1343; rev. 1887, 14 R. (H. L.) 20. 
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of resumption on payment of compensation, a claim for severance 
damage is good. In the same case Lord Kinnear observed: « If 
the lease had provided in general terms that the landlord might 
resume land on payment of compensation, the agricultural tenant 
might very well have been entitled to say that the compensation 
must include the value of the land both as a producing subject and 
also as an access from one part of the farm to the other; but then 
the provision of the lease is not for a payment of general compensa- 
tion, but for an abatement of the tenant’s rent in proportion to the 
extent of the ground resumed.” ! 
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subject of an express clause, wherein the tenant binds himself 
to pay either a penalty or additional (pactional) rent, in the 
event of the conditions of the lease not being complied with by 
him.? There is an important distinction between additional or 
pactional rent and penalty. Liquidated damages are not subject 
to modification: they are the measure of the liability which the 
parties have previously agreed upon for the breach of any parti- 
cular covenant or stipulation;* unless there be primd facie 
evidence of gross discrepancy between the claim and the actual 
damage. <A penalty, on the other hand, though the amount be 
named, is subject to modification by the Court in its jury capacity.® 
Notwithstanding this distinction, difficulties have arisen on the 
question whether liquidate damages or penalty is the subject of a 
stipulated exaction. The mere use of either term is not con- 
clusive as to whether the parties have stipulated for liquidate 


penalty. 


damages or penalty.® It is only evidence of their intention, which Question of 


is the turning point of the decision in each particular case, and ™tenton- 


which is to be collected from the contents and language of the 
whole deed.?7 One of the leading cases on this point is Lord 
Elphinstone v. The Monkland Iron Co.§ A mineral lease con- 
tained a stipulation that the tenants should, within a certain time, 
level and soil over deposits of slag, which by the lease they were 


1 Robertson v. Ross, 1892, 19 R. 971. 

21 Jur. Styles, 621, 637, 652, 660, 
677, 683. 

8 Ersk. ii. 6. 39; Ivory’s Notes; 
Bell, Pr. 1221, 34. 

4 Forrest v. Barr, 1869, 8 M. 187. 

5 See Rankine, Leases, 417 et seq., 
and Woodfall, 417 et seg., for the dis- 
tinction in Scotch and English law 
respectively. 


® Elphinstone v. Monkland Iron Co., 
1886, 13 R. (H. L.) 98; Johnston v. 
Robertson, 1861, 28 D. 646; Forrest 
v. Barr, ut swp.; Robertson v, Driver’s 
Trs., 1881, 8 R. 555. 

7 Dimech v. Corlett, 1858, 12 Moore, 
P. CO. 199, 229, 230; Wallis v. Smith, 
1882, 21 Ch. D. 248; Law v. Redditch, 
Loc. Bd. [1892], 1 Q. B. 127. 

8 Ut sup. note 6. 
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authorised to make; or in the event of their failing to do so, to 
pay to the landlord “at the rate of £100 per imperial acre for all 
ground not so restored, together with the legal interest thereon 
from and after the date when the operations should have been 
completed until paid.” In a subsequent part of the agreement, 
this payment was referred to as a “penalty.” The Court of 
Session (Second Division) held the exaction to be a penalty; but 
this judgment was reversed upon appeal.1_ Lord Watson laid down 
the following rule, which has since been recognised and acted 
upon: “ When a single lump sum is made payable by way of com- 
pensation, on the occurrence of one or more or all of several 
events, some of which may occasion serious and others trifling 
damage, the presumption is that the parties intended the sum to 
be penal, and subject to modification. The payments (above 
referred to) are not of that character; they are made proportionate 
to the extent to which the respondent company may fail to imple- 
ment their obligations, and they are to bear interest from the date 
of the failure. JI can find neither principle nor authority for 
holding that payments so adjusted by the contracting parties with 
reference to the actual amount of damage ought to be regarded as 
penalties.”? If a lease contains many stipulations of varying 
importance, there is the strongest ground for supposing that a 
stipulation, applying generally to a breach of all or any of them, 
was intended to be a penalty, and not liquidate damages.? When 
a sum is to be paid “as and for liquidate damages” on a single 
event, such as the non-completion of works, the fact that various 
matters have contributed to cause the non-completion is not 
sufficient to imply that the parties meant the sum as penalty. 

Miscellaneous Stipulations.—In a lease of limeworks there 
was a reciprocal obligation by the landlord to furnish and by the 
tenant to take a certain quantity of coal from particular collieries. 
The full quantity was not raised. It was held that the lessee was 
entitled, on account of this failure, to resort to other collieries for 
the balance of what he required, but not for the whole quantity. 
A stipulation to supply ime at all reasonable times implies a 
contract to burn it.® 


1 The cases of D. Portland v. Baird, * Law v. Redditch Loe. Bd., [1892], 
1865, 4 M.10, and Dobiev. M. Lothian, 1 Q. B. 127. 
1864, 2 M. 788, were explained. 5 Wight v. Dicksons, 1813, 1 Dow, 
213 R. (H. L.) 106. 141. 
® Kemble v. Farren, 1829, 6 Bing. ° Shrewsbury v. Gould, 1819, 2 B. 
141; Dimech v, Corlett, 1858, 12 & Ald. 487. 
Moore, P. GC. 199, 229, 230. 
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Lessees of coal works and salt works, by minute of agreement, Misdeseription 
sublet the coal, binding the sub-tenant to supply the salt works of 2m assigned 
with suitable coal at a specified price, the coal to be delivered at ee 
the works. The salt works were also sublet, and the obligation 
of the sub-tenant of the coal works was assigned to the sub-lessee 
of the salt works, with power to enforce implement, but with no 
recourse against the principal lessee. The assignation described 
the obligation as one to “regularly supply,” while the minute 
described it as to “supply.” It was held that there was not such 
a misdescription of the obligation as to entitle the assignee to 
object to it, and that the failure on the part of the sub-tenants of 
the coal works to implement their obligation was not a relevant 
ground for an action at the instance of the sub-tenants of the 
salt works against the principal lessees.1 

In a mineral lease it was stipulated that the lessees should Overpayment 
take over the machinery and plant as valued by a named valuator, 2 a oa 
“the amount of such valuation to be payable . . . by ten equal taken over at 
instalments, extending over a period of ten years, each of which valuation. 
instalments shall be payable at the term of Whitsunday yearly, 
and shall bear interest, in case of failure in the punctual payment 
thereof, at the rate of five per centum per annum on the amount 
which shall remain due until payment; but the lessees shall have 
power to pay up the whole sum at any earlier period when it may 
be convenient for them to do so.” It was declared also that 
though they might be in possession of the plant, etc., and have the 
use of it, it was to remain the property of the lessor “until the 
whole price and interest thereof shall be paid.” For three years 
the lessees paid the instalments, and each year they also paid a 
sum of interest at the rate of five per cent. upon the unpaid 
balance of the whole price. In an action, at the instance of the 
lessor, for an unpaid instalment and interest on the unpaid 
balance of the whole price, it was held that the lessees were only 
liable for interest on instalments in arrear, and that the previous 
payments of interest having been made in error, the lessees were 
entitled to credit for the overpayments in accounting with the 
lessor.” 

Abandonment, Breaks.—The question how far a tenant, Abandonment 
apart from stipulation, is entitled to abandon his lease or ™s#™lity. 
claim abatement of rent, is to be solved by determining the 
incidence of risk in the common enterprise.* Mineral leases, as 


1 Croker v. Stevenson Colliery Co., 2 Baird’s Trs. v. Baird & Co., 1877, 
1856, 18 D. 496. 4 R. 1005. 
I Sheayhe, i, Tey, 
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already explained, are of the nature of sales at a price payable by 
instalment, and mining is pre-eminently a speculative enterprise. 
But though the tenant under such a contract takes the risk of the 
quantity and value of the minerals, he is not at the risk of their 
“being or existence.” 2 Accordingly, where there is actual sterility, 
as is the case where no area remains of the least value for working, 
the lessee is liberated from liability for rent on abandonment ; * 
and if none of the mineral let ever existed in the mine let, the 
tenant would be freet A similar effect would follow constructive 
sterility ; where, owing to an irremediable defect arising ex natura 
rei, the mineral could not be wrought, eg. where a seam of coal 
was so thin as to be physically unworkable.® But where the 
accidents preventing are extrinsic, such as the falling in of a roof, 
bad air, or some other preventible cause, the tenant is bound to 
make the attempt to work, and would not be entitled to abandon 
without proving that he could not work.® Increase in the depth 
of a mine, or an accumulation of water in a mine, does not give 
liberation or abatement to the lessee, although the addition to the 
expense of working should create positive loss.? A mineral tenant 
is not entitled to abandon his lease merely because he cannot work 
the minerals at a profit, even though no rent were to be paid. In 
cases of damnum fatale, such as accidental fire, flooding,’ etc., a 
tenant may abandon his lease, provided, of course, that neither he 
nor any one acting under his employment and within the scope of 
his authority is at fault.!° 


1 Supra, p. 84. 

2 Lord Selborne in Gowans v. 
Christie, 1873, 11 M. (H. L.) 4. 

3 Wilson v. Mader, 1699, M. 10,125; 
Murdoch v. Fullerton, 1829, 7 8. 404; 
Gowans, ctt. 

4 Gowans, cit. ; Fleeming v. Baird, 
1871, 9 M. 730. 

5 Gray v. Hog, 1706, 4 B. S. 635. 

6 Ibid. and Edmiston v. Preston, 
1675, M. 15,172, commented on by 
L. Ch. Selborne in Gowans, cit. 

7 Hunter, ii. 453, approved and 
quoted in Gowans v. Christie, wt 
sup. 8. 

8 Gowans v. Christie, commented 
on in Christie v. Christie, 1878, 6 R. 
308. As to retention, see supra, p. 
108. 

®[.e. by inundation as opposed 
to underground accumulation, see 
infra, p. 214 et seq. 


10 The general rule when injury 
happens to third parties is that the 
tenant is lable for damage if he has 
been at fault,—culpa tenet swos wuctores, 
—and that the doctrine, respondeat 
superior, has no application between 
landlord and tenant ; Rankine, Leases, 
573. In Rankin v. Dixon, 1847, 9 D. 
1048, a fire broke out in a colliery, 
caused by burning calcined iron- 
stone having fallen from the surface 
through sits or fissures in the strata. 
The tenant of the ironstone employed 
certain contractors to calcine it, at so 
much per ton, payable every fort- 
night. The contractors employed all 
the workmen, and paid them, with- 
out intervention of the tenant. The 
tenant was held lable for the wrongful 
acts of the contractors, committed by 
them in the process of calcination. 
It was also raised, but not decided, 
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It is usual to stipulate that in the event of the mine becoming 
unworkable to profit, the lessee shall have power to abandon, or 
that the lease shall terminate. The same object is attained by 
giving the tenant a power of breaking the lease;? and the fact Breaks. 
that the minerals are unworkable to profit is frequently left to the 
determination of arbiters.? It is the plain duty of the tenant, in 
the event of the mineral becoming exhausted or unworkable to 
profit, to have the fact ascertained in the manner specified in the 
lease. A mere allegation that minerals are unworkable in such a 
case, is not a relevant defence to an action for arrears of rent.4 
The method of ascertainment provided for in the lease is a 
condition precedent to abandonment; whether, for example, it be 
by arbitration’ or by an engineer’s report.6 Where a lease 
contained a provision that if it were found by arbiters that the 
gas coal was to become “not worth the expense of working” the 
lease should terminate, it was held that this clause was applicable, 
inter alia, to the case of the mineral becoming not worth the 
expense of working in consequence of a continued depression of 
market prices, although the produce of the mine had not deterior- 
ated in quantity or quality.’ This case was distinguished from 
Dixon v. Campbell? in which the stipulation was that if the Dixon ». 
coal, “by unforeseen accidents, occurrence, dykes, or troubles not Campbell. 
occasioned by irregular or improper workings,” shall become, in 
the opinion of arbiters, “incapable of being wrought to advantage,” 
the lessees might throw it up. In that case the arbiters reported 
that, so far as physical difficulties existed, the coal was capable of 
being worked, but that, from the state of the market, no advantage 
would accrue from the working; but it was held that the tenant 
was not entitled to abandon. In Fleeming v. Baird® the con- Fleming». 
tingency of sterility was provided against by breaks at the close B™"™ 
of each five-year period under a thirty years’ lease of ironstone. It 
was stipulated that the tenants might work on trial for two years, 


whether the landlord is liable for the 
wrongful act of his tenant committed 
in the use of the subject let. See se- 
quel, Nisbet v. Dixon, 1852, 14 D. 973. 

1Gowans v. Christie, 1873, 9 M. 
485 ; aff. 11 M. (H. L.) 1 ; commented 
on in Christie v. Christie, 1878, 6 R. 
308. Asto retention, see supra, p. 108. 

21 Jur. Styles, 607, 623, 639, 653, 
661. 

3 Ib. See Cochrane v. Guthrie, 
1851, 21 D. 369 ; Dixon v. Campbell, 
1830, 8 S. 970. 


9 


4 Thomson v. Gordon, 1869, 7 M. 
687. See Merry v. Brown, 1859, 21 
D. 1337; aff. 1 M. (H. L.) 14. 

5 Thomson, cit. See wfra,  p. 
131 et seq. See Anstruther v. Burns, 
1894, 18. L. T. 421, No. 426. 

6 Waddell’s Trs. v. Monkland Iron 
Co., 1885, 13 R. 237. 

7 Shotts Iron Co. v. Deas, 1881, 
8 R. 530. 

8 1824, 2 Sh. App. 175. 

9 1871, 9 M. 730. 
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paying royalties, but no fixed rent ; but that, after the expiry of the 
years of trial, the tenant should pay a fixed rent, or, in the landlord’s 
option, royalties. The tenants, on expiry of the two years of trial, 
obtained two additional trial years, and at the end of these they paid 
the fixed rent for six years. They then refused to continue further 
payments, on the ground that the ironstone was not and never had 
been sufficient to pay the expense of working. The case turned on 
the point, whether the breaks in the tenant’s favour entitled him 
to abandon; but the general doctrine in Gowans v. Christie’ was 
upheld, viz. that inasmuch as a mineral lease was partly a sale and 
gradual consumption of the subject, the analogy of agricultural 
leases did not apply, and that, although sterility might entitle an 
agricultural tenant to abandon if the cost of earning the fruits was 
greater than they would realise, it did not entitle a mineral tenant 
to abandon, unless there was an actual absence of the minerals 
themselves.2 A party exercising his option as to a break cannot 
be called on to give his reasons for so doing.? 

The declaration of abandonment must be made without undue 
delay. The period of time allowable depends on the circum- 
stances of each individual case. Where one year was allowed 
for proving the field, and another year to sink pits and erect 
machinery, without any payment of rent, and the tenants did not 
communicate the result of their borings to the landlord, nor 
intimate their intention of abandoning till after six months of the 
third year had elapsed, alleged sterility was held no defence to a 
claim for the rent of that year.® 

Renunciation.—There are no peculiarities with respect to 
renunciation of mineral leases ;* but a case involving complications 
with incoming tenants must be noticed. A tripartite agreement 
was entered into between A. and B., tenants of part of a coalfield, the 
landlord, and C. and D., incoming tenants, who owned an adjoining 
mineral field. In this agreement A. and B. renounced their lease, 
and the landlord released them from their obligations, and let the 
part so occupied to C. and D., under the terms of an existing lease 
between them, embodying the ordinary conditions as to regular 


* Gowans v. Christie, 1873, 11 M. 5 Houldsworth v. Brand’s Trs., 1875, 
(St by) ah. 2 R. 683. 

2 See Jeffreys v. Fairs, 1876, 4 Ch. * Thomson v. Gordon, 1869, 7 M. 
D. 448 ; Clifford v. Watts, 1870, L. R. 687. 


5 C. P. 577. See power of abatement 'Sinclair v. Mossend Iron Oo., 
of rent granted by Court to a curator 1854, 17 D. 258. 
when working could only continue 8 As to renunciation, see Rankine, 


at ruinous expense, White v. Mon- Leases, 470. 
crieff, 1849, 11 D. 1031. 
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working. This lease was subject to breaks at any term of Martin- 

mas at six months’ notice. The agreement further stipulated that 

C. and D. “are nevertheless to be bound to otherwise work out the 
whole of the coal hereby let in terms of the said lease and minute 

of alteration.” There was a separate agreement by which C. and D. 
bound themselves to pay to A. and B. a certain lordship on the out- 

put from the field previously let to them at the same terms on which 

the lordships to the landlord fell to be paid. ©. and D. ceased 
working a few years after taking possession. It was held that the 
agreements imposed no obligation on C. and D. to work out the coal 

to exhaustion, or to work it continuously and without interruption.1 

Arbitration Clause.—In a mineral lease a clause referring Arbitration 

disputes that may arise during its currency to skilled arbiters is "S* 
almost invariable. “Many points may arise in the course of a 
lease which a skilled arbiter may, by personal inspection, immedi- 
ately understand and settle, which might otherwise have required 

the intervention of a court of law, with all the delay and expense 
incident to such proceedings. On the other hand, these clauses 
must not be diverted to any purpose other than what was within 

the fair meaning of the parties, as we can gather it, from the 
contract between them. Wherever such a clause occurs, we must 
measure the clause according to the construction which we put 
upon the contract,—endeavouring to discover what was truly the 
purpose and intention of the parties. It is difficult to apply one 
general rule to all these clauses. It is a rule, that the arbiter 
being named, they are effectual for the purposes for which they 
were designed ; but what these purposes are is to be determined by 

the expression of the clause, and the consideration of the whole 
provisions and stipulations of the contract.”? Sometimes such 
clauses of arbitration are in law regarded as ancillary to the 
principal contract of lease, and coexistent with it.’ Thus where When ancillary 
a lease of a coalfield contained a clause referring all disputes to ee 
arbitration which might arise either during the currency of the 
lease or at its expiry, the Court held that a decree pronounced 
before the expiry of the lease was necessarily an interim decree.* 

But unless they expressly include the settlement of disputes at 

the termination of the lease, they are regarded as purely 


1 Convery v. Summerlee Iron Co., 3 Pearson, cit.; Montgomerie v. Car- 
1884, 12 R. 191. See also Nivison v. rick, 1849, 12 D. 274. 
Howat, 1883, 11 R. 182, for arrange- 4 Montgomerie, cit., in which it was 
ments between outgoingand incoming held that a singular successor was 
tenant on a renunciation. bound to a reference clause only and 


2 Per Lord Pres. M‘Neill in Pear- in so far as it is ancillary to a real 
son v, Oswald, 1859, 21 D. 419, 424. condition. 1848, 10 D, 1387. 
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executorial, and will not be construed as extending beyond the 
ish of the lease Accordingly, where a lease of the whole 
minerals in a certain field, containing a variety of provisions in 
regard to the working of the field, concluded with a clause of 


reference to a mining engineer of all disputes “as to the meaning 


or execution of these presents,” it was held that this clause was 
meant to be executorial of the lease, but did not empower the 
referee to judge of the question whether a working contract 
between the tenant and a third party was an assignation which 
the tenant had no right to grant, or to deal with a claim of 
damages on the ground of excessive working made after the 
lease was at an end, and when nothing remained to be done under 
the lease. The intention of parties is to be gathered, not so 
much from the clause of reference itself as from the contract to 
which it is ancillary? Thus in Rankin v. Marshall,* a mineral 
contract allowed eighteen months’ trial, after which it was to 
become a lease for nineteen years, if notice of abandonment was 
not given. Power of abandonment was allowed in certain cireum- 
stances; all disputes were referred to arbitration; and there 
was a Clause authorising registration for summary diligence. It 
was held that a charge for rents was competent; but that, as the 
tenant had given notice of his intention to abandon, and the 
parties were at variance as to the condition of the field, the 
matter must be determined by the arbiter named, and process 
was sisted to obtain his award. Where parties wish to give full 
powers to an arbiter to deal with incidental questions of damages, 
they should bestow such power very explicitly in the reference.® 
The rule that an arbitration is strictly limited to what is in 
the submission, was illustrated in a recent case. A disposition of 
coal contained a clause whereby annual surface damages were to 
be paid to the disponee “as that same shall be ascertained by 
neutral persons to be mutually chosen.” Nearly a hundred years 
after the date of the disposition the proprietor of the surface 
brought an action against the proprietor of the coalfield, conclud- 
ing for damages for injury to the surface caused since the latter 


1 Pearson v. Oswald, 1859, 29 D. 419. _iiii.,iv.; and casesof Pearson v.Oswald,ut 

* Pearson, cit. See also Mungle v.  swp.; Merry v. Brown, 1860, 22 D. 1148, 
Young, 1872, 10 M. 901, where a 1M.(H.L.)14; Ramsay v. Strain, 1884, 
claim referring to arbiters disputes 11 R. 527; Mungle v. Young, ut sup. 
“with regard to the true import” of * 1860, 22 D, 351. 


a mineral lease, did not exclude an 5 Blaikies v. Aberdeen Ry. Co., 1852, 
action to ascertain the rights of the 24 Sc. Jur. 587; 1854, 16 D. 470; 1851, 
tenant to use certain roadways. 13 D.527; Mackay v. Leven Comrs., 


® See Bell, Arbitration, book v.chaps. 1893, 30 8. L. R. 919. 
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became owner of the coal. It was pleaded in defence, not only 
that the action was excluded by the clause of reference, but also 
(1) that the pursuer had no title to maintain the claim, and (2) 
that it was barred by previous discharges. It was held, on the 
construction of the contract, that it was not in contemplation of 
the parties to submit either of the latter pleas (which were pre- 
Judicial in their nature) to the decision of the arbiters; and that 
these pleas must be decided by the Court alone. The Court, 
accordingly, did decide them, without deciding as to whether, 
after the question of liability had been determined, there should be 
a reference as to the amount of the damage.! 
operative until an award is made. Thus where a lease of coal was 
declared to become void from the first term after nominees mutu- 
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ally chosen should report that, by unforeseen occurrences, etc., the - 


coal could be no longer wrought to advantage, and nominees mutu- 
ally chosen gave in opposite reports, it was held that the tenant was 
not entitled, in an action of declarator for voiding the lease, to prove 
before a jury that the coal could not be wrought to advantage.? 


It is well settled law in Scotland that a mere agreement to Named 
refer disputes that may arise to unnamed arbiters does not of Piers. 


itself oust the jurisdiction of the Court, and therefore such a 
submission is ineffectual? It is not binding upon either of the 
contracting parties, and cannot prevent enforcement of a claim 
under the contract, even although that claim were in dispute, and 
the party seeking to enforce it had refused to concur in an 
arbitration. This rule, however, does not apply to references 
which are properly ancillary ; z.e. where the object of the arbitra- 
tion is the ascertainment of a point essential to the extrication of 
a special stipulation in the contract, or necessary for the liquidation 
of an obligation.t Such references to arbiters of questions relative 
to the price to be paid for machinery taken over, to indemnification 
for surface damages,° to the fact of exhaustion of minerals,’ or to 


1 Ramsay v. Strain, 1884, 11 R. 
527. 

2 Dixon v. Campbell, 1830, 8S. 970. 
This case seems to indicate that if there 
be no oversman appointed, it is not the 
function of the Court to supply the 
defect ; which view is strengthened 
by the decision in Merry v. Brown, 
1860, 22 D. 1148, 1 M. (H. L.) 14. 

3 Bell, Pr. 391; Bell on Arbitra- 
tions, 85 et seg., and authorities there 
cited; Tancred Arrol v. Steel Co. of 


Scotland, 1890, 17 R. (H. L.) 31; Cal. 
Insurance Co, v. Gilmour, 1892, 20 
R. (A. L.) 13; revg. 18 R. 1219. 

+ Hendry’s Trs. v. Renton, 1851, 13 
D. 1001; Ld. Fullerton, 1007. And 
see Cal. Ins. Co. v. Gilmour, ut sup. 

5 Houldsworth v. Brand’s Trs., 1876, 
4 R. 369; or as to the price of coals 
unsold at the ish of a lease, M‘Nair’s 
Trs. v. Roxburgh, 1855, 17 D. 445. 

6 Cochrane v. Guthrie, 1859, 21 D. 
369, and cases in note (2) supra. 
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the amount of rent to be paid, are in law regarded not really 
disputes and differences, but agreements that certain sums shall 
be fixed, or facts ascertained in a certain way only ;? and arbiters 
do not require to be named. But where the reference, though 
ancillary to the principal contract, is so comprehensive as to apply 
to the whole working of the minerals under a lease,’ or where the 
reference includes mixed questions of fact and law,* or where the 
true intent and meaning of the stipulations fall to be determined 
by the arbiters, they must be named. “If the submission is not 
an essential part of the contract, it falls under the general rule, 
that there can be no good submission of this general nature to 
parties of whom there is not a direct delectus® In Merry wv. 
Brown,’ a case of reference to arbiters to be mutually chosen, 
there was no provision for the appointment of an oversman, and 
the Court held that they could not ordain the parties to insert 
such a provision, as that would be to make a new contract between 
the parties; but Lord President M‘Neill said, with reference to 
the contingency of difference of opinion between arbiters, and the 
submission becoming inoperative thereby, “If they shall not agree, 
or if the reference shall in any way prove abortive, it will then be 
for the Court to determine as to the course to be adopted for the 
ascertainment of the fact. I am of opinion that it will be for the 
Court to order the state of the fact to be inquired into.” § 

It is not easy to determine the ratio which distinguishes 
ancillary from general submissions; but from the recent case of 
Gilmour v. Caledonian Insurance Co.,2 it seems to be settled in 
Scotland that where the parties have themselves agreed that a 
particular fact, or sum of money, shall be ascertained in a definite 
manner, the Court cannot interfere to enforce an obligation which 
is itself dependent on the fact or sum being ascertained in the 
manner prescribed until after the inquiry settled by the contract 
has already taken place. In Anstruther v. Burns,!® a lessor 


1 Robertson v. Boyd, 1885, 12 R. 
419. 

2 Lord Deas in Cochrane v. Guthrie, 
1859, 21 D. 369, 376. 

3 Authorities in note 4, p. 133. 

* Pearson v. Oswald, 1859, 21 D. 
419. 

5 Pearson, cit., and Hendry’s Trs. 
vy. Renton, 1851, 13 D. 1001. See 
also Cal. Ry. Co. v. Greenock, ete. 
ive COs 2 Om Me COD atime uate 
(GSI, Ib) eh 


® Per Lord Ivory in Hendry’s Trs., 
cit. 

7 1860, 22 D, 1148, 1 M. (H. L.) 14. 

8 92 D. 1155. See also E. Selkirk, 
1776, Hailes, 780, stated in Bell, 
Arbitration, 95 (sale of lands: refer- 
ences not evacuated by the death of 
the party). 

218915 18 RT219); revs 18925920 
R. (H. L.) 13. Lord Watson here re- 
views the authorities. 

10 1894, 1S. L. T. No. 426, p. 421. 
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sought to recover a sum of £546 in name of damages for coal 
lost through improper workings by the lessee. The damages 
were alleged to be due under a stipulation that if such damage 
were to ensue, the lessee should be bound “to make payment 
thereof to the party suffering such damage, as the same 
shall be ascertained by arbiters mutually chosen,” ete. It was 
held that the obligation to refer to arbiters was a condition 
precedent to the obligation to pay damages; that as the 
lessor’s claim did not emerge till the decision of the arbiters, 
his action was premature; and that the lessor’s averments 
were irrelevant in respect that he was not in a position to 
aver that any sum was due till it had been determined by the 
arbitration. 
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fact of the exhaustion of minerals, the referees are entitled to >t 


do whatever is necessary to ascertain the fact. “They may take 
evidence if they wish it; or they may go to the spot and use 
only their own eyes if they find this sufficient.”! But a partial 
inspection may affect the validity of the award.? 


Warrandice.*—It is usual in the warrandice clause to qualify Warrandice. 


absolute warrandice to the effect that the existence or quality of 
the minerals is not guaranteed; but merely that if they do exist, 
they are let in terms of the lease* Further, warrandice is not 
generally granted against previous workings, or against encroach- 
ments by neighbours,> and, as a rule, no higher right is given 
than what the lessor has himself. In coal leases, coal under 
roads is not warranted.’ When possession is taken under a lease, 
the general rule with respect to warrandice is that the lessor shall 
do nothing to detract from the lessee’s enjoyment of the subjects 
let. Two adjoining mines, A. and B., were leased as iron mines. 
A. was leased first, and B. subsequently. The lessee of B., while 
properly working his mine, struck a feeder, which caused a large 


1 Per Lord Deas in Cochrane v. warrandice is implied that the subject 
Guthrie, 1859, 21 D. 376; approved is fit for the purpose for which it is 
by Lord Watson in Cal. Ins. Co. v. let. As to the tenant’s power of 
Gilmour, 1893, 20 R. (H. L.) 13; revg. abandonment on the ground of 


18 R. 1219. 

2 M‘Nair’s Trs. v. Roxburgh, 1855, 
17 D. 445. 

8 See case of sale with absolute 
warrandice of mineral estate, the 
surface being afterwards purchased 
by a railway company, Russell v. 
Malcolm, 1853, 15 D. 436. 

4 Bell’s Conv. Lect. s. 1206. If not, 


sterility, see swpra, pp. 127, 128 ; and 
as to warrandice generally, Ersk. i1. 
6. 39; Bell, Pr. 1208, 1253. 

51 Jur. Styles, 1. 607, 608, 626, 
664 (shale), 679 (quarry). 

© 1b. 


7 Ib. 608. 
8 See Rankine, Leases, 205. 
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body of water, the existence of which was not even suspected, to 
break loose into mine A. It was held that this, being an unfore- 
seen circumstance, and not a direct act of the lessor or those 
acting with his authority, was not a breach of a covenant for 
quiet enjoyment.+ 

Violent Profits, ic. penal damages exigible in respect of 
unwarrantable possession, are due by a tenant who refuses to 
quit after intimation,2? even where the landlord has a right to 
remove the tenant before the ish of the lease, in virtue of an 
absolute discretionary power. The amount of violent profits 
includes not only “the greatest profits the pursuer can prove he 
would have made,’* “but also all damages which the subject 
may receive at the hands of the defender.”® The distinctive 
characteristic of a mineral lease of not yielding periodic produce, 
already alluded to, was recognised in Houldsworth v. Brand’s 
Trustees,’ where the Court had to consider whether a landlord’s 
claim for wrongous possession was one of damages or for violent 
profits. In that case, a landlord in virtue of a clause in a 
colliery lease entitling him to resume on being dissatisfied with 
the working of the coal by the lessee’s representatives, intimated 
his dissatisfaction. The lessee’s representatives declined to cede 
possession until after litigation with respect to the landlord’s 
exercise of his power of resumption. The landlord claimed 
violent profits for the period of delay so caused, or alternatively, 
damages. The Court, adopting the view that the lessees had 
been guilty of a breach of a mercantile contract in not removing 
in terms of an agreement, gave the alternative remedy of damages ; 
holding that it was not necessary for the landlord to assail the 
tenants as intruders, and that his claim for violent profits was 
sufficiently met with a plea of bond fide possession. The measure 
of damages was held to be the profit which resulted, or might 
fairly be considered to have resulted, from the tenants’ 
operations during the period of wrongful possession, together 
with the loss of an increase on the lordship which would have 
been obtained under a new lease; and that in estimating the 
tenants’ profits, allowance was to be made for tear and wear and 


! Harrison v. Muncaster [1891], 2 Q. 4 Stair, ii, 9. 44. The rules in 
B. 680. See Shaw v. Stenton, 1858, Stair, i. 9. 27 are inapplicable to 
2H. & N. 858, stated infra, p. 176. mineral leases. 

? Ersk. i. 6. 54. ° Lord President Inglis in Gardner 

3 Houldsworth v. Brand’s Trs.,1876, v. Beresford’s Trs., 1877, 4 R. 1091, 
3 R, 304, where the rules are given 1092. 
with reference to the onus probandi of 8 P, 83, supra. 
good faith in such a case. 7 Ut sup., and 4 R. 369. 
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interest on costs, estimated generally, not precisely, but not for 
depreciation in the market value of their machinery. The date 
of the commencement of wrongful possession was estimated to be 
after the lapse of a reasonable time subsequent to notice of 
resumption by the landlord, not the actual date of it, nor any 
specific date in the judicial procedure ;! and in determining what 
was a “reasonable time,” the Court took into consideration the 
various arrangements necessary for closing colliery arrangements, 
disposal of stock, dismissal of servants, and the valuation of plant 
to be taken over. 

Removings.—A removing is the only legal method of dis- Removings. 
placing a sitting tenant; but the solemnities of the Act of 1555 
and of the Act of Sederunt of 1756 are not required in removings 
from mines and quarries,? such not being agricultural subjects. 
Fair warning of intention to remove, or to quit, is all that is 
necessary. A removal clause is invariably inserted in the tease.* 

Usual and Necessary Clauses.—In a lease authorising the Usual and 
tenant, inter alia, to erect all necessary buildings, a clause en 
empowering him to remove the buildings and machinery at the 
end of the lease in the event of their not being taken by the 
landlord at a valuation, is a usual clause. The Court held it so in 
a case where the landlord entered into an agreement with his 
tenant to execute a formal lease containing “all clauses usual and 
necessary.”* But clauses in restraint of assignation, or of forfei- 
ture in the event of the lessee becoming bankrupt or compromising 
with his creditors for less than 20s. in the £1, are not “usual and 
customary” clauses. Clauses, to be “usual and customary,” must 
contain provisions specially applicable to mining transactions.® 
Accordingly, the lessor is entitled to have a clause empowering 
him to resume possession on the lessee’s failure to pay rent or 
royalty, and clauses prescribing proper modes and times of 
working? A provision that, when the mines cannot be worked 
to profit, the lessee shall be entitled to determine, is to be found 
in many Scotch leases;% but is not one which, in the absence 


1 As to the dates at which mala 
Jide possession has been held to com- 
mence in various other cases, see 
Rankine, Leases, 511 et seq. 

2Udny v. Brown, 1802, Hume, 
566; Wauchope v. Hope, 1767, M. 
13,847. As to salt-pans, see Wallace 
v. His Tacksmen, 1715, 5 B.S. 7. 

31 Jur. Styles, 620, 635, 652, 660, 
677, 683. 


4 Wilson v. Douglas, 1868, 7 M. 112. 

5 Hodgkinson v. Crowe, 1875, 19 
Eq. 591. 

6 10 Ch. 622, but not for any other 
provision ; 7b. 10 Ch. 622. 

7 7b. 19 Eq. 591, and Walters v. 
Morgan, 1861, 3 De G. F. & J. 718, 
722. 

8 Gowans v. Christie, 1873, 11 M. 
(Gek, thy) 1 
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of stipulation or custom, ought, according to English law, to be 
inserted in any mining lease." 

Remedies for Infringement of Stipulations.—The common 
law remedies for infringement of the stipulations in a mineral 
lease are damages, interdict, and summary inspection.2 When the 
plea of acquiescence is stated in defence to an action of damages, 
the facts set forth must be sufficient to instruct consent to the 
infringement of the contract. In assessing the damages the 
injured party is to be placed as nearly as possible in the same 
position as he would have been if there had been no breach of 
contract. Thus in Houldsworth v. Brand’s Trustees,‘ the facts of 
which have been already stated the profits which might have 
reasonably been expected to accrue from the tenant’s operations 
during the wrongful possession were included in estimating the 
damages; as was also the loss of an increased lordship under a 
new lease. Allowance, too, was made for wear and tear of 
machinery, with interest on its cost; but not for depreciation on 
its market value, that not being due to breach of contract. In 
Pell v. Shearman,® the defendants covenanted with the plaintiff 
that, if he would surrender to the lessor a certain lease, they 
would sink a pit in search of coal, and, if marketable coal were 
found, they would pay the plaintiff £2500. The plaintiff sued the 
defendants for breach of contract, leading evidence to show that 
if they had sunk, marketable coal might have been found. It 
was held that more than nominal damages were due, and that the 
true measure of damages was the amount which the plaintiff had 
lost by being deprived of the opportunity of finding marketable 
coal. The jury assessed this at the cost of sinking the pit; and 
although this was considered not to be a fair criterion, it was not 
so far wrong as to warrant interference by the Court. 

There is no peculiarity in the use.of interdict as a preventive 
remedy in case of threatened or continuing infringements of a 
mineral lease.’ 

In cases of mismanagement, the remedy of a summary applica- 
tion for inspection by a man of skill is competent;® and, like 


1 Ricketts v. Bell, 1847, 1 De G.& hypothec, p. 107; retention, p. 
Sm. 335. Strelley v. Pearson, 1880, 108. 
15 Ch. D. 113. The practice in 8 See Rankine, Leases, 411. 
Scotland of inserting such a clause 41876, 4 R. 369. 
was not sufficient to disturb the > Supra, p. 136. 
English rule of its not being inserted 6 1855, 10 Ex. 766. 
except when customary. Ibid. p. 7 As to interdict, see infra, p. 247. 
118. 8 Hall v. M‘Gill, 1847, 9 D. 1557 
? As to arbitration, see p. 131; (miscropping); Gordon’s Trs. wv 
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interdict, it must be sought for timeously.!. Before an action is 
raised, special circumstances must be set forth to warrant the 
inspection ; such, for example, as the extrication of the mutual 
rights of parties at the termination of the lease? or a case of 
subsidence due to underground workings,? or encroachment.* 
Where litigation is in dependence as to a tenant’s title, an interim 
manager may be appointed. An inspection and interim order 
to repair may be granted in a suit raised to determine the 
rights of parties when management is disputed. Such an order 
was granted in a declarator with respect to a tenant’s obligation 
to maintain levels, when the levels were getting out of order, and 
in danger of being destroyed and of injuring the mine.® 


Melrose, 1870, 8 M. 906 (to ascertain 3 See p. 210, unfra. 

state of repair). See form of appli- 4 See p. 255, anfra. 

cation, Lee’s Sh. Ct. Styles, 216 5 Affleck v. Affleck, 1862, 24 D. 

and note (a). See also Irvine v. 291. 

Dixon, 1890, 6 8. L. Rev. 192. 6 EK. Hopetoun v. Borron, 1859, 21 
1 Baird v. Mount, 1874, 1 R.1119. D. 218 (expenses reserved to abide 
2 Cases in note 8, p. 140. the event). 
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Generally —Between Heir and Executor—Between Fiar and Liferenter— 
Between Landlord and Tenant—Rules in other Relations—Custom—Con- 
struction of special Stipulations. 


Generally. As ownership of land includes the right to all 
things within the area, upon and underneath the surface, it is 
obvious that it includes such things as are built upon or fixed 
into the soil) according to the rule quicquid plantatur solo, solo 
cedit2 The general rule in all relations is, that whatever is 
capable of being removed without injuring the heritable subject or 
impairing the use for which it was intended, is moveable; but if it 
cannot be removed without such a result, it becomes heritable by 
accession.2 When a moveable has been fixed in, or affixed to 
a heritable subject, it becomes a part of the latter and belongs to 
its owner. The law of fixtures in England is the same in prin- 
ciple as that of Scotland, and is thus stated by Lord Ellenborough, 
C.-J.: “ Questions respecting the right to what are ordinarily called 
fixtures, principally arise between three classes of persons: First, 
between different descriptions of representatives of the same 
owner of the inheritance, viz. between his heir and executor. In 
the first case—z.e. as between heir and executor—the rule obtains 
with the most rigour in favour of the inheritance, and against the 
right to disannex therefrom and to consider as a personal chattel 
anything which has been affixed thereto. Secondly, between the 
executors of tenant for life or in tail and the remainder-man or 
reversioner, in which case the right to fixtures is considered more 


1 As to fixtures generally, see Ran- 8 Ersk. ii. 2. 4; Stair, ii. 1. 2; Bell, 
kine, Landow. chap. viii. ; and the Com. i. 786; Bell, Pr. 1473. 
treatises on the subject by Amos and * Rankine, Landow. 109. 
Ferard, 3rd ed. 1883; Brown, 4th ed. 5 Lord Brougham in Fisher v. 


1881, and Grady, 3rd ed. 1876. Dixon, 1845, 4 B. App. 353; Lord 
2 See opinions as to this rule in Chelmsford in Brand’s Trs. v. Brand’s 
Wake v. Hall, 1883, 8 App. Ca. 195. Trs., 1876, 3 R. (H. L.) 23. 
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favourably for executors than in the preceding case between heir 
and executor, The third case—and that in which the greatest 
latitude and indulgence have always been allowed in favour of the 
claim to having any particular articles considered as personal 
chattels, as against the claimant in respect of freehold or inherit- 
ance—is the case between landlord and tenant.”1 Thus it has 
been held that as the heir has the right to the going coal, so the 
buckets, chains, and all other accessory instruments will belong to 
him and not to the executor ;? but as between landlord and tenant 
these instruments are moveable.® 
Between Heir and Executor.—The question whether sub- Between heir 
jects in themselves moveable do or do not become heritable in 2@4 executor. 
certain circumstances, is determined by the fact of annexation; 
the general rule being that if there be no annexation at the date 
of the ancestor’s death, they are not fixtures, but go to the 
executor. Thus stones quarried and minerals dug are moveable, 
because their annexation to the soil has ceased by separation.5 If Annexation 
there be physical annexation, and injury to the article or to the eae 
estate would arise through severance, then it is considered a 
fixture. Nothing is absolutely fixed and immoveable,’ conse- 
quently it is not necessary that annexation be physical; it is suffi- 
cient if it be constructive; and it has been settled that if an 
article is essential and material to the enjoyment of the fruits or 
the use of the heritable subject, or there be a special adaptation 
in the construction of the article itself to the uses and improve- 
ment of the heritable property to which it is attached, which it 
would not otherwise possess if placed elsewhere, it is a fixture.® 
Thus salt-pans erected for the purposes of salt works by a tenant Salt-pans, 
in fee-simple, which were removeable without injury to the estate 
or to the pans themselves by the act of severance, were held to go 
to the heir and not to the executor. Lord Mansfield said: “The 
salt spring is a valuable inheritance, but no profit arises from it 
unless there is a salt work, which consists of a building, ete., for 
the purpose of containing the pans, ete., which are fixed to the 
ground. The inheritance cannot be enjoyed without them. They 


1 Elwes v. Maw, 1802, 3 East, 38. wood, 1851, 6 Ex. 295, 312. See 
2 Dirl. & Steu. 95, and Hunter, wt Huntley v. Russel, 1849, 13 Q. B. 572; 
infra. Waterfall v. Penistone, 1856, 6 E. & 


3 1 Hunter, 316. 

4 Fisher v. Dixon, 1843, 5 D. 775; 
aff. 1845, 4 B. App. 286; Brand’s Trs. 
». Brand’s Trs., 1878, 5 R. 607. 

5 Bruce v. Erskine, 1707, M. 14,092. 

6 Parke, B., in Hellawell v. Hast- 


B. 876; Walmsley v. Milne, 1859, 7 
Oe Ba Ne os Lb: 
7 Lord Cockburn in Fisher, ut sup. 
8 Dowall v. Miln, 1874, 1 R. 1180. 
9 Lawton’s Ex. v. Salmon, 1782, 1 
Hy. Bl. 259, note. 
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are accessories necessary to the enjoyment and use of the principal. 
The owner erected them for the benefit of the inheritance; he 
could never mean to give them to the executor, and put him to 
the expense of taking them away without any advantage to him, 
who could only have the old materials, or a contribution from the 
heir in lieu of them. But the heir gains £8 a week by them. On 
the reason of the thing, therefore, they must go to the heir.”? 
This point was further elaborated in Fisher v. Dixon.? In that 
case, a deceased mine owner had erected certain machinery on his 
own land and on his own workings; and the question arose as to 
how much was to go to the heir and how much should fall under 
legitim, which, so far as concerns the question in point, was re- 
garded as executry.? Lord Cockburn, after reviewing the English 
authorities, all of which, except those decided upon specialities, 
supported the contention of the heir, said: “The clear rule of our 
own law ... not only assigns to the heir the larger and the fixed 
machines, but such smaller articles as, though not physically 
attached to these greater machines, or capable from their use of 
being so, form parts of the general apparatus: provided they be so 
fitted and constructed as to belong specially to this particular 
machinery, and not to be equally suited for any other.’* In the 
same case the deceased was owner of a piece of ground, and 
thereon erected a foundry, and let both ground and foundry 
together to a tenant. The machinery was held heritable, whether 
he traded with it himself or took a rent for it. The difference 
of the application of the rule as between heir and executor, and as 
between landlord and tenant, was illustrated in the same case. 
The owner of the aforesaid mines was also the tenant of another 
mine, and erected similar machinery in connection with it. The 
Court of Session, by a majority, regarded the machinery as move- 
able (the point was not appealed to the House of Lords), the ground 
of the decision being similar to that of Lawton v. Lawton, where 
it was held that when a tenant for life or in tail erects a fire-engine 
to work his colliery, it devolves on his decease as personalty, and 
does not go with the estate; mining and coal working always having 
been considered as a species of trade. The same question arose in 
Brand’s Trustees v. Brand’s Trsutees,® where Fisher v. Dixon was 
commented upon. In that case it was held that when a tenant 


1 See also Trappes v. Harter, 1833, 45 D. 801. 


2 Cr. & M. 153, 181. 51743, 3 Atk. 12. 
1843, 5 D. 775; aff. 1845, 4 B. 61874, 2 R. 258; rev. 1876, 3 R. 
App. 286. (H. L.) 16. 


3 4B. App. 351. 
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of minerals under a lease of ordinary duration erects on the land 
fixed machinery for the purpose of working the minerals, such 
fixtures become partes soli, and pass with the subjects to the posses- 
sion of the tenant’s heir succeeding to the lease, in whom is also the 
power of severance during its currency. The machinery consisted 
of (1) steam-engines bolted to log seats, which latter rested on Engines, under- 
brick foundations not mechanically fixed; (2) underground rail- 87d ™s. 
ways, thus described, “the rails were nailed to the sleepers, and the 
sleepers laid,upon the strata, a little packing being occasionally 
required under and around the sleepers.”! It was stated in the 
Lord Ordinary’s? interlocutor, following the rubric in Fisher v. Dixon, 
and upheld in the House of Lords:* “The machinery and plant, 
and those parts thereof, are heritable, . . . which were attached 
either directly, or indirectly by being joined to what is attached, to 
the ground, for use in connection with the working and carrying 
away of the minerals, though they may have been fixed only in 
such a manner as to be capable of being removed either in their 
entire state, or after being taken to pieces without material injury, 
including those loose articles which, though not physically attached 
to the fixed machinery and plant, are yet necessary for the working 
thereof, provided they be constructed and fitted so as to form 
parts of the particular machinery, and not to be equally capable of 
being applied in their existing state to other machinery of the kind.” 4 
On the other hand, machinery not essential for or specially 
adapted to the use of premises is moveable.® In considering the Intention at 
question as to whether things fixed to mines or heritable subjects oes. irae 
connected with them are fixtures, it is of the greatest importance to 
ascertain with what intention they were annexed thereto. If the 
annexation has been effected with the intention of improving the 
inheritance, or for the better enjoyment of it, they are considered 
heritable.6 But where meliorations are made for mere convenience, 
the same rules apply between heir and executor as between a fiar 
and the liferenter’s representatives.’ The case of trade fixtures is Trade fixtures. 


15 RB. 608. 

2 Lord Shand. 

$3 Ra CH. L,) 18: 

4See Lord Shand’s opinion in 
Brand’s Trs., and rubric in Fisher v. 
Dixon, 5 D. 775. 

5 Trappes v. Harter, 1833, 2 Cr. & 
M. 153, where it was held that ma- 
chinery (for manufacturing calico) 
passed to the assignees of traders, and 
not to a mortgagee. Also Hellawell 


v, Eastwood, 1851, 6 Ex. 295, where 
cotton spinning machines were held 
moveable, and liable to distraint 
though fixed into the building. 

6 Walmsley v. Milne, 1859, 7 C. B. 
N.S. 115, 131, 188; and Lord J.-C. 
Moncreiff and Lord Mackenzie in 
Tod’s Trs. v. Finlay, 1872, 10 M. 422. 
See Longbottom v. Berry, 1869, L. R. 
5 Q. B. 123 (a case of a mortgagee). 

7 See Rankine, Landow. 116, 117. 
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in quite a different position.! In all cases where the owner of the 
moveable is also owner of the heritable estate, the element of en- 
couragement of trade is not recognised as between the heir and 
executor, whether the deceased was a fee-simple proprietor or a 
mineral tenant, who, having erected machinery, has died during the 
currency of the lease.? 

Between Fiar and Liferenter.*—The right of the representa- 
tives of a liferenter to fixtures is generally determinable according 
to the same principles which regulate questions between heir and 
executor ; but with regard to trade fixtures it is more nearly akin to 
that of an ordinary tenant in a question with his landlord at the 
termination of his lease.‘ Thus in Lawton v. Lawton, it was held 
that the executors of a tenant for life or under an entail were en- 
titled to a fire-engine he had erected to work his colliery ; it being 
regarded as personalty, and part of the stock-in-trade which a tenant 
would not have laid out money upon except for the furtherance of 
his business. In another case, miners lawfully erected machinery 
and buildings necessary thereto on the surface of land of which 
they had the exclusive use, the freehold belonging to others. The 
buildings were so far partes soli that they could not be removed 
without disturbance of the soil. It was held that the maxim 
qucquid plantatur solo, solo cedit did not apply, there being 
evidence to show that the buildings were accessory to the mining, 
and nothing to show an intention of the property being irrevocably 
annexed to the soil.’ This case was followed by another in which 
a tenant for life of real estate, who was entitled to enjoy the 
working plant of, and to carry on certain iron mines and collieries 
in the estate, erected thereon machinery, blast furnaces, and a rail- 
way connecting the iron mines and colleries. A question arose at 
his death whether the machinery passed to his executor or to the 
remainder-man as things annexed to the soil. It was held that 
such machinery annexed to the soil for rendering the minerals 
merchantable as was capable of being removed by disturbing the 
soil without destroying the land, passed to the executor. Cases of 
this sort depend altogether upon their own circumstances; but those 


1 Lords Brougham and Cottenham 
in Fisher v. Dixon, 1845, 4 B. App. 
355, 360; Mather v. Fraser, 1856, 2 
K. & J. 536, 538; Climie v. Wood, 
1868, L. R. 3 Ex. 257; L. R. 4 Ex. 328. 

? Brand’s Trs. v. Brand’s Trs., 1874, 
2 R. 258; rev. 1876, 3 R. (H. L.) 16. 

8 As to other questions regarding 
liferenters, see Chap. III. p. 55. 


* Rankine, Landow. 118. 

51743, 3 Atk. 12. 

® Lord Mansfield’s judgment in 
Lawton, cit. 

7 Wake v. Hall, 1883, 8 App. Ca. 
195. 

8 Ward v. Countess of Dudley, 
1887, 57 L. T. N. 8. 20. 
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referred to seem to point to the view that the relaxation in favour 

of trade fixtures of the rule inadificatwm solo, solo cedit applies in the 

case of liferenter and fiar less strongly than in the case of landlord 

and tenant, and more strongly than in the case of heir and executor. 

Between Landlord and Tenant.—The general rule governing Landlord and 

fixtures as between landlord and tenant is that a tenant, if he hag t22"*- 
affixed anything to the land during the currency of the lease, is 

not at liberty to remove it without the landlord’s consent, accord- 

ing to the rule established in Elwes v. Maw.t The principles 
already explained,’ as ruling the question whether what has been 

fixed to the soil is moveable or not, apply to the case of landlord 

and tenant; but not so strictly in favour of the landlord as 
between heir and executor, or fiar and liferenter.* Accordingly, 

there are certain fixtures, called “tenant’s fixtures,’ * which may Tenant's 
be removed by the tenant without the landlord’s consent; and ®™°: 
among them are “trade fixtures.” All trade fixtures are remove- 

able by the tenant who erects them, provided there be no custom 

or agreement to the contrary,’ and that they can be recognised and 
disannexed in specie They may be removed even though not 
capable of being so disannexed if they are merely accessories to 
things removeable.’ Accordingly, a tenant is entitled to remove 

the engines general mining plant,? and machinery 1° of a mine or 
quarry. The custom regarding the removal or retention of mining 
machinery set up by a tenant during his lease was the subject of a 
special remit in Fisher v. Dixon ; and the report bore that “ the 
general practice at coal and iron works . . . is for the tenant, in the 

event of the termination of his lease, to remove the whole of such 
engines and machinery if not previously belonging to the landlord 

or specially acquired by him by the terms of the lease; and in the 

event of the exhaustion of the mineral field or any permanent bar 


11802, 3 East, 38, cited supra, 
p. 141 ; 2 Smith’s L. C. 206. 

2 Supra, pp. 141-144. 

3 Elwes v. Maw, 1802, 3 East, 38, 
and 2 Smith’s L. C. 206 et seq. 

4 See Rankine, Leases, 271. 

5 See infra, p. 148, as to custom ; 
and pp. 148-150 as to the construction 
of stipulations. 

6 Whitehead v. Bennet, 1858, 27 
L. J. Ch. 474, 476, where it was 
held that brick buildings with brick 
foundations let into the soil, and 
erected for trade purposes, could not 
be removed, but that machinery, 

IO 


engines, vats, etc., might. The ques- 
tion of removal of brick work was 
also raised in Syme v. Harvey, 1861, 
94D. 202: 

7 Wake v. Hall, 1883, 8 App. Ca. 
195. 

8 Lawton v. Lawton, 1743, 3 Atk. 
12. 

9 Minshall v. Lloyd, 1837, 2 M. & 
W. 450. 

10 Fisher v. Dixon, 18438, 5 D. 775 ; 
aff. 1845, 4 B. App. 286; Brand’s 
rs. v1 Brand’s Irs, 1874, 2 R. 258 ; 
rey. 1876, 3 R. (H. L.) 16. 

115 D. 789. 
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arising to the profitable working of the minerals, the whole of the 
engines and machinery are removed by the tenant or worker of 
the field, or by the proprietor, if his property, and the general 
premises dismantled as it may be profitable to do so.” This 
practice still prevails.t 

A tenant’s mining fixtures may be removed at any time during 
the currency of the lease,? unless, of course, there be a stipulation 
that he shall not remove them, in which case an interdict will be 
granted to restrain him from so doing. And even though the 
removal should occasion the flooding of the mine, the right to 
remove the machinery does not cease* When the tenancy is of 
uncertain duration and the occupancy terminates before the ish of 
a lease, it would appear that trade fixtures must be removed 
within a reasonable time.® Apart from stipulation,® the question 
often arises as to what is a reasonable time. This depends upon 
circumstances ; each case rests on its own merits. A period of 
fourteen weeks was regarded as a reasonable time for tenants of 
an extensive colliery to cede possession in an extraordinary 
removal by closing colliery engagements, disposing of surplus 
stock of coals, dismissing servants, and valuing plant to be taken 
over by the landlord.’ When a lease terminates, either naturally, 
or by a cause which can be foreseen and provided for, or by 
surrender ® without express provision, the rule in England is that 
the tenant’s right to remove fixtures is limited to his original 
term, and “such further period of possession by him as he holds 
the premises under a right still to consider himself as tenant” ;° 


5 


1 Rankine, Leases, 279. Ex parte Brook, 1878, 10 Ch. D. 100, 


2 Tb. 284. 

3 Hamilton v. Dunsford, 1857, 6 
Tr. Ch. 412. 

4 Rolleston v. New, 1858, 4 K. & J. 
640. 

59 Smith’s L. C. 216, and cases 
there cited ; Weeton v. Woodcock, 
1840, 7 M. & W. 14. 

6 Minshall v. Lloyd, 1837, 2 M. & 
W. 450; Sumner v. Bromilow, 1865, 
34 L. J. Q. B. 130 (stipulation as to re- 
moval of machinery from salt works 
on notice from the landlord). See con- 
struction of stipulations, infra, p. 148. 

7 Houldsworth v. Brand’s Trs., 
1877, 4 R. 369. The tenants had to 
cede possession on intimation from 
the landlord. 

8 See authorities in next note, and 


on the effect of disclaimer of a lease 
by a trustee of a bankrupt on the 
right to remove fixtures. 

® Woodfall, Landlord and Tenant, 
p. 679, and cases there cited. The 
meaning of the phrase is not plain, 
but Woodfall says : “On the whole, it 
seems that, unless the landlord does 
some act to create what has been called 
an ‘ excrescence of the term,’ the right 
to unsevered fixtures vests in the land- 
lord on the determination of a time 
certain,” p. 679. See also Weeton v. 
Woodcock, ut sup.; Pugh v. Arton, 
1869, L. R. 8 Eq. 626, before the Eng- 
lish Bankruptey Act (1883); and 
under s. 55, subs. 3 of that Act, Ex 
parte Gould, 1884, 13 Q. B. D. 454, 
and In re Moser, 1884, 13 Q. B. D. 738. 
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and it is probable that this rule would be enforced in Scot- 
land.t 

When mines and machinery are let together, an inventory of Letting of 
the landlord’s furnishings should always be adjusted, as, in the core ae 
event of question, the onus will be laid on the landlord of proving eee 
that they were supplied by him.2 Machinery is considered an 
accessory of mines when these subjects are let together under a 
lease? But if, on the other hand, the contracts be separate, the 
rent fixed and the hire fixed or ascertainable, the law of leases 
apples only to the mines as heritable property, and not to the 
hire for the machinery ; and rent alone is secured by hypothec.‘ 

Rules in other Relations.—In questions between seller and Vendor and 
purchaser, heritable and other creditors, and in determining what Yen¢ee: 
diligence ® should be used to attach trade fixtures, the same rules 
obtain as between heir and executor ;® but the rules obtaining as 
between landlord and tenant determine what are to be considered Superior and 
fixtures in estimating the amount of casualties to be paid to a 
superior.” Everything to which the heir would have had a right as 
against the seller’s executor passes with the sale of land.§ Trade 
fixtures, though removeable as between landlord and tenant,? are 
not removeable in a question between personal and _ heritable 
creditors. Such things as have been annexed to the land for the 
more convenient use of them, and not to improve the inheritance, 
and which are capable of being removed without any appreciable 
damage to the land, pass under a mortgage to the mortgagee.” 

And, generally, in a question with a heritable creditor, trade Heritable 
fixtures may not be removed, whether they would be considered Gresttons 
so as between landlord and tenant" or are really such; and 
whether the annexation has been made prior or subsequent to 


1 Rankine, Leases, 285. 

2 Rankine, Leases, 266. As to the 
distinction between landlord’s fur- 
nishings and tenant’s fixtures, see 
Rankine, Leases, 264. 

3 Wilson v. Norris, Mar. 10, 1810, 15 
F. C. 624; Wilson v. Pollock, 1827, 
6 S.3 (cases of the letting of build- 
ings and machinery). 

4 Catterns v. Tennent, 1835, 158. & 
M‘L. 694 (reversing 12 S. 686). 

5 Rankine, Landow. 120. 

6 Niven v. Pitcairn, 1823, 2 S. 270 ; 
see supra, p. 141. 

7 Marshall v. Tannoch, etc. Co., 1886, 
13 R. 1042. 


8 See Nisbett v. Mitchell - Innes, 
1880, 7 R. 575. 

® See supra, p. 145. 

10 Climie v. Wood, 1868, L. R. 3 Ex. 
Dba line ee 40 Bixee 328 ea Mathen ya: 
Fraser, 1856, 2 Kay & J. 536; 
Tottenham v. Swansea Zine Ore Co., 
1885, 52 L. T. N. §. 738. For form 
of remit to man of skill, see M‘Donald 
v. Cameron, 1882, 10 R. 172. 

11 Longbottom v. Berry, 1869, L. R. 
5 Q. B. 123, 138. 

12 Cullwick v. Swindell, 1866, L. R. 
3 Eq. 249 ; see Hx parte Cotton, 1842, 
2M. D. & D. G. 725; Holland v. 
Hodgson, 1872, L. R. 7 C. P. 328. 
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the date of the heritable security. But where there is express 
mention of them? or an intention to exclude them, it will be 
given effect to. Thus an agreement by a mortgagor, that colliery 
machines of the nature of trade fixtures were to remain the 
property of the vendors until all the instalments of the price 
of them were paid, was held sufficient to exclude them from 
passing under a mortgage of the colliery, “together with all fixed 
engines .. . and other fixtures . . . now standing and being, or 
hereafter to stand or be,” upon the mortgaged premises.* 

Custom.—Custom, admissible in England as an element in 
deciding questions as to whether materials laid down for making 
wageon-ways or the like go to the heir or the personal repre- 
sentatives of the party constructing them,? is not in general avail- 
able in Scotland, except to aid in the interpretation of a contract 
not fully expressed or of the technical words used in a contract.’ 
It is a permissible element in determining questions between 
landlord and tenant, or between seller and purchaser ;® and in 
construing a heritable security.1° But the custom alleged, if local, 
must be well known to both parties, and so precise as to show a 
displacement of the general law." 

Construction of Special Stipulations.—Mining leases, as a 
rule, contain stipulations for the upkeep of fixtures and moveable 
effects in or about the mine during the currency of the lease, 
and for their removal at its termination. Where there is a con- 
tract binding the tenant to give up certain articles, and general 
words follow, such as “all other things,” or “other additions, 
improvements, fixtures, and things,” these words mean articles 
ejusdem generis of those enumerated, otherwise they are to be 
read according to their own peculiar signification, including even 
trade fixtures.’ In Foley v. Addenbrooke,® the lessees contracted 


1 Cullwick v. Swindell, 1866, L. R. 
3 Kq. 249. 


6 Dickson on Evidence, 1090, 1058, 
1062. 


2 Haley v. Hammersley, 1861, 7 
Eng. Jur. N. 8. 765. 

3 Waterfall v. Penistone, 1856, 6 
E. & B. 876. 

* Cumberland Union Banking Co. 
v. Maryport Hematite Co. [1892], 1 
Ch. 415. 

5 Lowther v. Cavendish, 1758, 1 
Eden, 99, 118; Beaufort v. Bates, 
1862, 3 De G. F. & J. 381. Evidence 
of custom of a district that “ways 
and roads” in a mining lease did not 
include tramplates and sleepers. 


7 Belle Pr: 
there cited. 

8 Hunter, 1. 323. 

® Dickson on 
1099. 

10 Rankine, Landow. 121. 

11 Bell, Pr. 524; Nisbet v. Mitchell 
Innes, 1880, 7 R. 575; see Lord 
Rutherfurd Clark’s judgment. 

12 Wilson v. Whateley, 1860, 1 J. & 
H. 436; Bidder v, Trinidad Petroleum 
Com lS6S aL 7Wekwlos: 

18 1844, 13 M. & W. 174, 


524, and authorities 
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“to repair and yield up in repair the furnaces, fire-engine, iron- 
works, dwelling-houses, and all other erections, buildings, improve- 
ments, and alterations to be thereafter erected, built or set up, 
except the ironwork castings, railways, wimseys, gins, machines, 
and the moveable implements and materials used in or about the 
said furnaces, fire-engine, ironworks, stone pits, and premises.” 
The lease also provided that the lessors might on giving notice to 
the lessees before the expiration, purchase the excepted articles ; 
and that the lessees might remove them if they failed to do so. It 
was held (1) that the lessees, in exercising their right of removal, 
were not bound to restore in a perfect state certain brickwork 
which had protected or supported the articles removed; but that 
it was sufficient for them, doing as little damage as possible, to 
leave the brickwork in a fit state to be used for similar purposes 
by the lessors or by subsequent lessees; and (2) that the 
exception embraced whatever was in the nature of a machine 
or part of a machine, as ironwork or iron castings; but did not 
embrace what was in the nature of buildings, or support of 
buildings, although made of iron. In Beaufort v. Bates,! a lessee 
was bound to keep in repair the furnaces and other “works” 
then standing, or which should thereafter be erected, on the land, 
and all other the demised premises; and to yield up the property, 
and “all ways and roads in, upon, or under ‘the same lands’ in 
such good repair, order, state, and condition as that the said 
coal and iron works may be continued and carried on.” It was 
held that tramplates fastened by the lessee to iron or wooden 
sleepers, which were sunk in the soil by the pressure of waggons 
passing over the trams, but were not affixed to the land in any 
other sense, were not subject to the contract. In Easterby ». 
Sampson,” a covenant to erect a smelting-mill in connection with 
a mine, and to keep it in repair and deliver it up at the end of 
the lease, was held to run with the reversion; because such an 
erection tends to the benefit of the mine. A contract that, if 
the lessor should “at any time before the expiration or sooner 
determination of the lease” give notice of his desire to take all 
or any part of the machinery, stock-in-trade, implements, ete., in 
or about the mines, the lessee would, at the expiration, deliver 
the articles specified in the notice on the lessor paying the 
value of them, has been held so injurious and oppressive, that 
the Court ought not to enforce it, or grant an injunction to 
prevent a breach of it. 


11862, 3 De G. F. & J. 381. 3 Talbot v. Ford, 1842, 13 Sim. 173; 
2 1830, 1 Cr. & J. 105. see Rolleston v New, 1858, 4 K. & J. 
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A lessee who has erected fixtures on land leased to him, and 
retakes the premises, contracting to keep the fixtures in repair, is 
bound to leave them in repair;+ and a covenant to leave in 
repair has been held to bar the removal of lme-kilns, salt-pans,? 
and running machinery, such as engines used in mining and 
smelting.* 


640. See Bishop v. Elliot, 1855, 11 8 EK. Manstield v. Blackburne, 1840, 
Ex. 113, 122, as to the limitation of 6 Bing. N. C. 426. 


general words to articles ejusdem 4R. v. Topping, 1825, MSL. & Y. 


generis as those mentioned. 544, 559, a case which turned on the 
1 Thresher v. E. L, Water Co., 1824, intention of parties as gathered from 
2 B. & C. 608. somewhat ambiguously expressed con- 
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ROADWAYS, AIRWAYS, WAYLEAVES, AND COMMUNICATION 
OF LEVELS 


Generally—Express Grant—-Construction of Grants of Way—Communication 
of Levels—Implied Grant, Way of Necessity—Prescription—Statutory 
Provisions respecting Roadways and Waterlevels—Airways—Remedies for 
Interference with, and improper Use of Road and Airways. 


Roadways generally.—A right of roadway, whether on the Property or 
surface or underground, may be either an incident of the right of EUROS 
property or a servitude right. The question arose in Graham v. 

D. Hamilton,! whether the owner of a certain stratum of coal and 
limestone, reserved from a disposition of the lands, was entitled to 
make and use a passage through it for the conveyance of other coal 
and limestone to which he had a right under adjoining lands. It 
was held by a majority of the Court that he had this right; but 
the ground of the judgment was, not that this right existed as a 
servitude, but that it was a right of ownership, and that he was 
entitled to use his own property for such purposes as he chose, 
including, as one of them, a means of transit. It was also pointed 
out that so long as any of his property in the chamber unworked 
remained, he was entitled to use it as he pleased; but that, if he 
hollowed out all the partes soli which belonged to him, and pro- 
ceeded to carry coals through the space once occupied by his land, 
he would then be a trespasser on the land of another.2 The 
servitude right, being a positive servitude, may be constituted by Constitution of 
express grant, by exception or reservation,‘ by implied grant ag in Servituderight. 


INIS6ON AM OG) reve 187159  M. 
(H. L.) 98. 

2 See Ramsay v. Blair, 1875, 3 R. 
Ws) 3 une, G) IR, (Usk, Iky)) ait, 

3 Rankine, Landow. 395. 

+ Davidson v. D. Hamilton, 1822, 
1S. 449 (N. E. 385). The doctrine 


that a right of way cannot be the 
subject of reservation or exception, 
stated in Durham, etc. Co. v. Walker, 
1842, 2 Q. B. 940, is erroneous, and 
was overruled in Graham, cit. ; Lord 
Westbury, p. 112; Lord Colonsay, 
p- 114. See Bainbridge, 222. 
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the case of a way of necessity,! or by prescription? A servitude 
right of road is of three degrees—foot road, horse road, and cart 
or carriage road; and though the law of Scotland is more akin than 
that of England to the Roman law in respect of prescriptive rights," 
it is common to both systems that limitations in a grant will be 
given effect to The differences between a public right of way 
and a servitude right of road will be found in the exhaustive 
judgment of Lord Deas in Thomson v. Murdoch.? The chief of 
these, with reference to the present subject, is that a public road 
is open to the use of every one, whereas a servitude road can only 
be legally used by the dominant proprietor and the tenants in the 
dominant lands. A public road which has been used for the pre- 
scriptive period as a cart road may be used for the conveyance of 
minerals,® but the mere existence of a public road does not imply 
that the road may be used for all purposes.’ 

Express Grant.—If there be no qualifications in a grant of 
a right of way, the grantee may make ® or use® the way in any 
manner he pleases; 1° and if the grantee of a private right of way 
has unrestricted powers of using the particular place to which it 
leads, the grant is not restricted to access only for the purposes 
required at the time of the grant." But when the kind of road to 
be made,” or the purposes to which it is to be put,!8 are expressed 
in the instrument of grant, and there is nothing contrary in the 
instrument, the grantee can only make or use it in the manner 
specified. Thus a right of transporting reserved coal and of doing 
everything necessary for that purpose does not infer a right to 
quarry stones to make the roads required for transportation™ If 
the direction of the road be specified or limited, the grantee 


1 See infra, p. 158. 
2 See infra, p. 160. 


11 Finch v. G. W. Ry. Co., 1879, 5 
Ex. D. 254. Note the difference in a 


3 Rankine, Landow. 393, and see 
infra, p. 160. 

* See infra, “ Express Grant.” 

5 1862, 24 D. 975, 982. 

6 Forbes v. Forbes, 1829, 7 S. 441. 

7 Lord Deas in Mackenzie v. 
Bankes, 1868, 6 M. 936. 

8 Beaufort v. Bates, 1862, 3 De G. 
F. & J. 393. 

9 Hughes v. Chester ete. Co., 1861, 3 
De G. F. & J. 352; Cannon v. Villars, 
1878, 8 Ch. D. 415, 420. 

10 See Swan v. Buist, 1834, 128.316; 
Forbesv, Forbes, wtswp.,and Mackenzie 
v. Bankes, ut swp., must be read subject 
totherulesofimplied grant,infra,p.158. 


way of necessity, infra, p. 158; and 
where the right is acquired by pre- 
scription, infra, p. 160. 

12 Beaufort v. Bates, ut sup.; Neath 
Canal Co, v. Ynisarwed Colliery Co., 
1875, L. R. 10 Ch. 450. 

13 PD, Hamilton v. Graham, 1871, 9 
M. (H. L.) 98; and cases of Dand v. 
Kingscote, 1840, 6 M. & W. 174; 
Durham, ete. Co.v. Walker, 1842, 2Q. B. 
940 ; Midgley v. Richardson, 1845, 14 
M. & W. 595 ; Bowes v. Ravensworth, 
1855, 15 C. B. 512; Proud w. Bates, 
1865, 34 L. J. Ch. 406. 

14 Harrowar’s Trs. v. Erskine, 1827, 
58. 307 (N. E. 285). 
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cannot alter it, and the mere fact of inconvenience will not 
entitle him to do so A grantee cannot make a tram or rail 
road when only a right of passage is given, or where a waggon 
way only is granted;* nor can he make a railway for locomotives 
if a right of railroad only is given. Nor can he use a right of way 
for mining purposes if it has been granted for all purposes except 
that of carrying minerals,® or for agricultural purposes,’ or for 
other definite purposes not including mining purposes,’ unless such 
a general use be proved by prescription.® Again, where a right of 
way has been granted for mineral purposes it cannot be used for 
general purposes ; © and if granted for conveyance of minerals from 
a particular mine, it cannot be used for conveyance of minerals 
from another mine." Nor can the use be justified for any other 
purpose than that for which the grant was made, on the ground that 
no greater burden is thereby laid on the servient tenement.2 And 
where a terminus ad quem is fixed by the grant, the way cannot be 
used for the conveyance of minerals beyond it,’ except it be to a 
public highway.'* Mere excess of traffic is not an infringement of 
the right, if exercised in specified methods. 
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Construction of Grants of Way.—A grant of “convenient Stipulations— 


as to character 


road or way” for carting peats was construed to mean a cart way, 
not merely a horse way.!® <A grant of “free and convenient way, 
as well an horse way as a foot way, as also for carts, waggons, 
wains, and other carriages whatsoever, in, through, over, and 
along” a slip of land for the purpose of carrying coals from a 


1 Senhouse v. Christian, 1787, 1 
T. R. 560. See infra, p. 156, as to 
power to alter the direction when not 
limited in the grant. 

2 Wimbledon, etc., Cons. v. Dixon, 
LSfo I Ch, DD. 362,370) but see 
Gibb v. Bruce, 1837, 16 S. 169. 

3 Beaufort v. Bates, 1862, 3 De G. 
F. & J. 392; andif it be a grant of 
road to a mansion-house, the grantee 
may not be entitled to lay down iron 
plates, Galbraith’s Tr. v. Eglinton 
Co., 1868, 7 M. 167. 

4 Farrow v. Vansittart, 1839, 1 
R. C. 609; Bidder v. N. Staff. Ry. 
Co., 1878, 4 Q. B. D. 412, 429. 

5 Farrow, cit.; but see Dand v. 
Kingscote, 1840, 6 M. & W. 174. 

6 Stafford v. Coyney, 1827, 7 B. & 
C. 257.’ 

7 Jackson v. Stacey, 1816; Holt’s 


N. P. C. 455; Bradburn v. Morris, 
1876, 3 Ch. D. 812. 

8 Cowling v. Higginson, 1838, 4 
M. & W. 2465. 

® See Parke, B., in Cowling, cit. 

10 Durham, etc. Co. v. Walker, 1842, 
2 Q. B. 940. See also Meynell v. 
Surtees, 1854, 3 Sm. & G. 117, 118. 

11 Dand v. Kingscote, 1840, 6 M. & 
W.174; Durham, etc. Co. v. Walker, 
ut sup.; Newmarch v. Brandling, 
1818, 3 Swan. 99. 

12 Farrow v. Vansittart, ut sup. 

18 Colchester v. Roberts, 1839, 4 M. 
& W. 769; James v. Cochrane, 1853, 
8 Ex. 556. 

14 Colchester, cat. 

15 Finch v. G. W. Ry. Co., 1879, 5 
Ex. D. 254. 

16 Dingwall v. Farquharson, 1797, 
3 Pat. App. 564. 


of road, 
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colliery to a highway, was held to give the grantee a right of 
laying a framed waggon way, it being inconvenient for him to 
carry his coals otherwise! A grant of lands, reserving minerals, 
“together with sufficient wayleave and stayleave to and from” the 
mines, with liberty to sink pits, was construed to mean such a 
wayleave as would be reasonably sufficient to enable the coal 
owner to get, from time to time, all seams of coal at a reasonable 
profit; and it was held that the right was not confined to such 
ways as were in use at the time of the grant.2 Again, where a 
Canal Act empowered certain mine owners to make “any railways 
or roads to convey their coals,” etc., it was held that the railways 
might be traversed by locomotive engines, though they were 
unknown at the passing of the Act. In another case, the owner 
of certain lands and mines thereunder granted the surface, reserv- 
ing “a waggon or cart road,” of eighteen feet in width, to be kept 
in repair at his own cost. It was held that he was not entitled to 
lay down tramway rails for the carriage of coals raised from neigh- 
bouring collieries. The grant in this case was for a road in a 
particular place; it was not for the purpose of mineral working, 
nor was it for the use of the granter only,> and was thus 
distinguished from the last-mentioned cases. 

The lessee of a coalfield has no right to use the roads on his 
landlord’s estate for the conveyance of minerals from another 
estate beyond it except by special stipulation.® Nor without 
special permission is the lessee of two adjoining coalfields entitled 
to communicate the drain or level of the one to the other;’ nor 
can a lessee use the levels of mines let to him for the benefit of 
mines belonging to him without express permission. Agreements, 
such as that the consent of both parties is to be required for the 
communication of a level,® or that it shall not be used without the 
landlord’s consent,’ will be given effect to, and strictly construed ; 
and in the former case it was held that the power continued 


1 Senhouse v. Christian, 1787, 1 
T. R. 560. 


5 See 4 Q. B. D. 429, 4380. 
6 Munglev. Young,1869,68.L.R.217. 


2? Dand v. Kingscote, 1840, 6 M. & 
W.174; Bidder v. N. Staff. Ry. Co., 
1878, 4 Q. B. D. 412. 

8 Bishop v. North, 1843, 11 M. & W. 
418. There was a compensation clause 
for damage which might ensue, and 
no suggestion that the running of the 
engines was anwisance. See also New- 
comen v. Coulson, 1877, 5 Ch. D. 133. 

4 Bidder v. N. Staff. Ry. Co., wt sup. 


7K. Wemyss v. Hope’s Trs., Feb. 
7, 1809, 15 F. C. 161. 

8 Halket v. KE. Elgin, 1826, 5 S. 
154 (N. E. 140). The sequel of this 
case, 9 S. 412; 1832, 11 8. 203, 513; 
1835, 18. & M‘L. 629. 

9K. Abercorn v. Wallace, 1764, 6 
Pat. App. 757. 

10 Wauchope v. Hope, 1773, 2 Pat. 
App. 286 ; 1774, 2b. 388. 
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operative as long as the tenant possessed a right and interest in 
the neighbouring coalfield? The owner of two adjoining pieces 
of land conveyed them by separate deeds of the same date to 
different persons. An exception was inserted in the first in the 
following terms: “Excepting and reserved out of the grant all 
mines of coal within the fields and territories of Amble aforesaid, 
together with sufficient wayleave and stayleave to and from the 
said mines, with liberty of sinking and digging pit and pits.” In 
the other deed there was a reservation the same verbatim, except 
that “ Hawxley ” was substituted for “Amble.” It was held that 
the coal owner could not carry coals got in H. over A., although 
from part of the same mineral field.2 Again, in leases of the 
surface there was a reservation of “mines and quarries,” with full 
powers of working, “with free ingress, egress, and regress, way- 
leave and passage to and from the same, or to or from any other 
mines, quarries, seams of clay, lands, and grounds.” It was held 
that the right reserved was only that of making and using ways 
and granting wayleaves for the purpose of getting the excepted 
minerals; not for general purposes, nor for carrying coals and 
minerals gotten elsewhere than in the mines leased? An 
Inclosure Act provided to the lord of the manor the mines, with 
powers of working and carrying away, with all convenient and 
necessary ways and wayleaves for winning the minerals belonging 
to the see and bishopric of Durham wheresoever situated, and of 
leading and carrying away the coals gotten thereout, “or out otf 
any other lands or grounds whatsoever.” These last words were 
construed as giving the lord of the manor right to carry over the 
lands referred to, not merely the minerals got within the lands, but 
also those got out of any other mines belonging to the see of 
Durham, but excluding the produce of other mines worked by the 


bishop but not belonging to the see.* Again, lessees were author- . 


ised to make and use “full and sufficient rail and other ways, 
paths, and passages to and for the said lessees and their agents, 
servants, and workmen or others,” to carry away “all or any of 
the coal, cannel, slack, iron and ironstone, the produce of the 
mines thereby demised, or any other mines.” The clause was 


1], Abercorn v. Wallace, 1764, 6 
Pat. App. 757. 

2 Dand v. Kingscote, 1840, 6 M. & 
W. 174. 

3 Durham, etc. Ry. Co. v. Walker, 
1842, 2 Q. B. 940. And see Wallis 
v. Harrison, reported along with 
Durham in 11 L. J. Ex. 440. See 


also Eardley v. Granville, 1876, 3 
Ch. D. 826, and Farrow v. Vansittart, 
1839, 1 R. C. 609, where the same 
exception had to be construed. 

* Midgley v. Richardson, 1845, 14 
M. & W. 595, followed in Hedley v. 
Fenwick, 1864, 3 H. & C. 349. 
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construed as giving the lessees a right to lay down a railway for 
carriage of coals raised from adjoining mines, whether worked 
under the lease or not.1 In another case the lessees of a mine 
contracted to leave a barrier of coal between the mine leased and 
adjacent mines, and not to open the barrier unless in virtue of 
powers under the lease. The liberty under the lease was that they 
might make communication through the barrier for the purpose of 
conveying underground coals gotten in an adjoining colliery into 
the mine leased and thence to carry them away, and to draw to 
bank at any of the pits sunk or to be sunk in the mines leased 
the coals from any adjoining colliery. No pits were ever sunk to 
work the mines leased; and it was held that the lessees had power 
to carry coals from an adjoining mine through one breach in the 
barrier, and to carry them out by another into an adjoining mine 
on the other side, and raise them therefrom by shafts.? 

Under a power to work and carry away minerals from lands 
enclosed under an Act, and also “the coals and produce of any 
other mines and minerals from or under any other lands and 
grounds whatsoever,” the words “ produce of any other mines and 
minerals ” was held not to mean of mines and minerals other than 
coals, but produce of mines and minerals other than “mines, 
minerals, and quarries” previously mentioned.? Again, a lord of a 
manor let lands, with exception of the mines and quarries, with full 
powers of working them; and “with free wayleave and passage 
to, from, and along” the mines, “on foot or on horseback, and 
with all manner of carriages.” A similar reservation existed in 
another lease granted by him to another lessee. It was held that 
the lessor was entitled to an absolute wayleave; that his right 
was not confined to excepted minerals, but included wayleave for 
the minerals of adjoining lands.* 

When the direction of the way is not clearly indicated in the 
grant, the grantee may alter it, but only to suit the necessities of 
his working.’ This right depends upon his acting with reasonable 
discretion ;” and if he has to alter it, he is not bound to take the 
shortest route to the terminus,S but may even cross a highway in 


1 Bidder v. N. Staff. Ry. Co., 1878, 
4°Q) BED) 412: 

? Jamesv. Cochrane, 1853, 8 Ex. 556. 

3 Bowes v. Ravensworth, 1855, 15 
C. B. 512. See also Newmarch v. 
Brandling, 1818, 3 Swanst. 99. 

4 Proud v. Bates, 1865, 34 L. J. Ch. 
406, followed in D. Hamilton v. 
Graham, 1871, 9 M. (H. L.) 98. 


® As was the case in the Durham 
leases, supra, p. 155, and Farrow v. 
Vansittart, 1889, 1 R. C. 609. 

6 Farrow, cit. 

7 Abson v. Fenton, 1823, 1 B. & C. 
195. See also Richards (note 8). 

8 Richards v. Richards, 1859, Joh. 
255; Wimbledon Cons. v. Dixon, 1875, 
1 Ch. D. 362, 370. 
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the direction of the terminus to save inconvenience and expense 
in the working.! The grantee is the judge of the sufficiency or 
inconvenience, not the grantor2 Similarly, where the dimensions 
of a reserved underground horse road are insufficient by being too 
low to admit of the horse moving its head while being backed, the 
reserver is entitled to enlarge it.3 


157 


Communication of Levels.—Although a right to work mines Communica 
implies a right to use roads absolutely necessary for the working,‘ 4" of levels. 


no further right isimplied. Thus, if there be no permission given 
under a lease to communicate levels, the tenant of two adjacent 
coalfields has no right to communicate the drain or level of the 
one field to the other, but must leave a barrier or march; and if 
there be a barrier left, he is not entitled to drive a level through 
it. If, however, there be a clause in a lease by which it is agreed 
that either party is to have the power to communicate the level of 
the coal to “any neighbouring coal works,” such a right does not 
cease or determine with the lease, but continues operative as long 
as the lessee has a right and interest in the neighbouring coal 
works; and in such a case “neighbouring” does not mean only 
adjacent or coterminous. Apart from stipulation a lessee is not 
entitled to use levels of mines let to him for the benefit of his own 
mines, any more than to use roads on the landlord’s estate to convey 


minerals from another estate beyond it.’ Thus in Halket v. EH. Halket , E. 


Elgin,§ a long lease of coal was granted, with an exclusive right to 
the levels necessary for working “so far as in the lessor’s lands or 
belonging to him.” Another agreement was entered into, by which 
the lessor ratified the communication of the level thus made, and the 
lessee bound himself to pay therefor in name of compensation such 
a sum as should be awarded by arbiters. In a suit by the lessor 
for implement, he maintained that the lessee had no right to use 
the level of the lower coalfield let except for working the coal let, 
and that his right to communicate the level was constituted solely 
by the second agreement, and therefore that he should pay the 
true value of the privilege of using such communication. The 


1Dand v. Kingscote, 1840, 6 M.& barrier if pierced would have let 


W. 174. water into the landlord’s mine; a 
2 Abson v. Fenton, 1823,1 B.&C. burden not to be imposed upon him 
195, by the tenant. 
3 Proud v. Bates, 1865, 34 L. J. Ch. 6 —. Abercorn v. Wallace, 1764, 6 
406. Pat. App. 757. 


4 As to way of necessity, see p. 158. 7 Mungle v. Young, 1869, 6 8. L. R. 
5 EH. Wemyss v. Hope’s Trs., Feb. 7, 217. 
1809, 15 F. C. 161. The judgment 8 Halket v. E. Elgin, 1826, 5 S. 
was based on the ground that the 154 (N. E. 140) seqy., 9S, 412. 


Elgin. 
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Wauchope v. 
Hope. 


Way of neces- 
sity. 


ROADWAYS, AIRWAYS, WAYVLEAVES, AND 


counter plea was that as the lessee had a right to use the level of 
the one field let for the coal of the other, and as he could not do 
so without the communication through his own intervening coal, 
he was entitled to carry forward the level without giving a con- 
sideration. The Court held that he was not so entitled, and that 
the agreement must govern. Subsequently the Court, in deter- 
mining the grounds for estimating the value of the communication 
of the use of the level, took into consideration not only the 
facilities afforded for drainage by the possession of another level, 
but also the porous nature of the strata in the tenant’s own field, 
in so far as it might have drained imperceptibly into the com- 
municated level! These judgments were affirmed on appeal.2 In 
Wauchope v. Hope,’ a lease of coal contained a stipulation that in 
case it should be found necessary to communicate the level of the 
coal so let to any neighbouring proprietor, it should only be done 
with the advice and consent of both parties. The interest of the 
landlord was to prevent the descent of water into his strata, there 
being the further risk of the lower part of the level being stopped 
by the heritor to the dip. The express terms of the agreement 
were enforced by the House of Lords; and a communication 
having been made into a neighbouring field also let to the tenant 
without the requisite consent, the tenant was ordered to shut it 
up, and pay for the benefit he had enjoyed by the use of it. 
Implied Grant, Way of Necessity—A way of necessity 
arises when on the severance of estates from one another by 
grant* inter vives or mortis causa,® by reservation,® or statutory 
enactment,’ the estate severed is so surrounded that there is no 
access to it. In such a case the grantee is entitled toa right of 
way over the land from which his portion is severed, in order to 
have the enjoyment of what is his own.S This right, if not given, 
is implied, on the principle cwicwnque aliquis quid concedit concedere 
videtur et id sine quo res ipsa esse non potuit.2 Where lands not 
abutting on a public road are landlocked, either by estate remain- 
ing in possession of the grantor or reserver, or partly by his land 


1 Halket v. E. Elgin, 1832,118. 203, 7 M.976; rev. 1871, 9 M. (H. L.) 98; 


5138. Ramsay v. Blair, 1875, 3 R. 25; aff. 3 
2 Tb. 1835, 1S. & M‘L. 629. R. (H. L.) 41. 
3 1773, 2 Pat. 286, 338. 7 Monmouth Canal Co. v. Harford, 
4 Proctor v. Hodgson, 1855, 10 Ex. 1834, 1 Cr. M. & R. 614; Mid. Ry. 

824. Co. v. Miles, 1885, 30 Ch. D. 634, 33 
5 Pearson v. Spencer, 1863, 3 B.& Ch. D. 6382. 

S. 761. 8 Ersk, ii. 6. 9. 


6 Pinnington v. Galland, 1853, 9 ® Stair, ii. 7.10; Broom, 445; Shep. 
Ex. 1; D. Hamilton v. Graham, 1869, Touch. 89. 


COMMUNICATION OF LEVELS 


and partly by that of third parties, there is by implication a way 
of necessity for the enjoyment of the severed property. When a 
grant is made with an exception or reservation in favour of the 
grantor, the implied way of necessity, which under the reservation 
passes to the grantor, applies only to what is granted,? and to such 
uses as were involved in the enjoyment of the estate at the date 
of severance ;* and takes effect by way of regrant by the grantee 
to the grantor, and is limited to the necessities of the case4 The 
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use of the road or communication may vary according to circum- Effect and use 


stances. A mine owner entitled to a way of necessity may not 


only conduct minerals over the surface of the grantor’s lands, but 
may even sink pits on it in order to reach the minerals;® but if he 
has sold the lands containing minerals, and has merely a right of 
way to the lands of the grantor, he is not entitled to a way of neces- 
sity to work mines reserved from a compulsory purchase.® The use 
is not limited only to such appliances as existed at the date of 
severance; the grantee may employ means of modern invention.’ 


The direction of a way of necessity is determined by its course Direction of. 


before the date of severance, if any, and if reasonably convenient.§ 
If there was no way before the date of severance, the person by 
whose grant the necessity arose is entitled to choose that which is 
least burdensome or inconvenient to himself? If he fail to do so, 
the party entitled to use the way may choose the direction most 
suited to his requirements, having regard to the interests of the 
servient owner ;!° and, in such a case, once ascertained, the direc- 
tion cannot be altered except by consent of both parties! When 
a grantee is entitled to a way of necessity over another tenement 
belonging to the grantor, and there is more than one way to the 


1 Rankine, Landow. 377, 378; 6 At least he is not an “owner, 


Wheeldon v. Burrows, 1879, 12 Ch. 
D. 31; Thesiger, L. J., 49, 57, 58. 

2 Turner v. Ballandene, 1832, 10 S. 
415; aff. 7 W. S. 163; Ramsay v. 
Blair, 1875, 3 R. 25; aff. 4b. (H. L.) 
41; Monmouth Canal Co., 1834, 1 Cr. 
M. & R. 614. 

3 Pinnington v. Galland, 1853, 9 
Ex. 1; Corp. of London v. Riggs, 
1880, 13 Ch. D. 798; Gayford v. 
Moffatt, 1868, 4 Ch. 133, 136, Lord 
Cairns. 

4 Stirling, J.. in Mid. Ry. Co. v. 
Miles, 1886, 33 Ch. D. 632. 

5 Goold v. Gt. W. Deep Coal Co., 
1865, 2 De G. J. & S. 600. See also 
Rogers v. Taylor, 1857, 1 H. & N. 706. 


occupier, or lessee” in the sense of 
the Ry. Cl. Cons. Act, 1845; Mid. 
Ry. Co. v. Miles, czt. 

7 Dand v. Kingscote, 1840, 6 M & 
W. 174. 

8 Pinnington v. Galland, 1853, 9 
Ibe dle 

®Pinnington, cit.; Pearson v. 
Spencer, 1863, 3 B. & S. 761. 

10 Wimbledon, ete. Cons. v. Dixon, 
1875, per Mellish, L. J., 1 Ch. D. 362, 
370. 

11 Rogers on Mines, 689; Wash- 
burn on Easements, 238; Pearson 
v. Spencer, cit. See also Deacon v. 
Si IB, Ini Coy liste), Gib I, "lo ING Ss 
377. 


160 


Prescription. 


Use not strictly 


measured by 
possession, 


ROADWAYS, AIRWAYS, WAYVLEAVES, AND 


tenement granted, the grantee is entitled to one way only, which 
the grantor may select.! If parties cannot agree, the course will 
be pointed out by the Court? on a report by a man of skill? The 
right ceases with the necessity; accordingly, when the dominant 
owner obtains another access, he has no longer a way of necessity.‘ 
The dimensions of a way of necessity are limited by the 
necessity.® 

Prescription.—A right of way may be acquired by prescription,® 
provided there be infeftment in the dominant tenement,’ and that 
possession was continuous and uninterrupted® for the period of 
forty years,? and commensurate with the right.° The acts of 
possession by which prescription constitutes a right of way must 
not be done only at rare intervals, but must be continuous." 
Thus a vassal held lands under a reservation of the coal in favour 
of his immediate superior, on whose attainder he obtained under 
the Clan Act a Crown charter of the lands free from the reserva- 
tion, and possessed the surface for forty years. His possession of 
the coal consisted in working it twice at one part of the estate, 
and once at another part, within a period of thirty years; this was 
held not to be so continuous as to prescribe a right to the coal.” 

The maxim tantum prescriptum quantum possessum is construed 
liberally ;! that is to say, the right acquired is limited to and 
measured by the amount of possession exercised; but if the 
possession has been adequate, the road may be used for more 


1 Fry, J., in Bolton v. Bolton, 1879, 
11 Ch. D. 968. See also Morris v. 
Edgington, 1810, 3 Taunt. 24, a case 
where two ways were granted, and 
the Court selected the more con- 
venient for the lessee. In Barlow v. 
Rhodes, 1833, 1 Cr. & M. 439, the case 
of Morris was considered as a way of 
necessity, per Bayley, B. 

2 Forbes v. Forbes, 1829, 7 S. 441 ; 
Lord J.-C. Moncreiff in Hill v. 
Maclaren, 1879, 6 R. 1363, 1366. 

3 Rankine, Landow. 378. 

4 Holmes v. Goring, 1824, 2 Bing. 
83. 

5 Goold v. Gt. W. Deep Coal Co., 
1865, 2 De G. J. & §. 600. 

6 Not by mere use, as in England ; 
see Lord Young in Macnab v. Fer- 
guson, 1890, 17 R, 397. 

7 Ersk. 1. 9. 3; Bell, Pr. 993, even 
though the limits of the dominant 
tenement be in a bounding charter ; 


Beaumont v. Glenlyon, 1843, 5 D. 
1337. 

8 1617, ¢. 12. 

9 1617,c.12. Sec.34 of 37 & 38 Vict. 
c. 94 expressly excludes servitudes 
and rights of way from the twenty 
years’ possession applicable to other 
cases. 

10 Ersk. ii. 9.3; Bell, Pr. 993. 

U Je. without interruption ; see 
Lord Monereiff in Mackenzie v. 
Davidson, 1841, 3 D. 646. 

2 Forbes v. Livingstone, 1827, 6S. 
167. ‘This was, of course, prescription 
of a right of property, but illustrates 
the character of possession necessary 
to establish a servitude. See other 
cases on p. 25, note 5. 

13 See Rankine, Landow. 47, and 
note the distinction in the application 
of the maxim between the cases of 
express grant and prescription stated 
in Trayner’s Latin Maxims. 
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extended purposes than existed at the commencement of the 
period of possession, if they are fairly involved in the possession.1 
Thus a public road which had been used for more than forty 
years for carriage of burdens, etc., on horseback, and for carts and 
carriages since their introduction within that period, was held to 
be subject thereafter to use as a carriage road This, however, is 
subject to the qualification, that it must be capable of being 
traversed from end to end without engineering operations fitting 
it for such a purpose? Again, a plea to a trespass set up a 
prescriptive right of way for horses, carts, waggons, and carriages. 
Mines under the property had been opened, though they had not 
been worked for seventy years. It was laid down that if the 
way were confined to a particular purpose, a jury ought not to 
extend it; but if proved to have been used for a variety of 
purposes, a jury might be warranted in finding a way for all 
purposes.* But a use not involved in the possession proved, will 
not justify a use more onerous to the servient tenement. Thus a 
road had been immemorially used to a farm, not merely for 
agricultural purposes, but for carrying materials for rebuilding on 
the farm, and for carting away sand and gravel dug out of it. It 
was held that no right existed to alter the character of the farm, 
and then use the way for the purposes of the property in its 
altered condition. Again, proof of the use of a road for agricul- 
tural purposes was held insufficient of itself to establish a right to 
use it for the purposes of getting minerals, no minerals having 
ever been got on the lands in question.® 

Statutory Provisions respecting Roadways and Waterlevels. 
—The control of a railway company over the working of minerals 
underneath and adjacent to their line is treated of in Chapter 
VIII. ;7 and when the company have prevented the working of 
them, airways and waterlevels may still be cut through them, 
but only so as not to injure the stability of the line’ The respect- 
ive owners, lessees, and occupiers of mines, the working of which 


as to this, following an express grant, 
Gibb v. Bruce, 1837, 16 8. 169. 
6 Bradburn v. Morris, 1876, 3 Ch. 


1 Davies v. Stephens, 1836, 7 C. & 
P. 570; Ballard v. Dyson, 1808, 1 
Taunt. 279. 


2 Forbes v. Forbes, 1829, 7 8. 441. 

3 Mackenzie v. Bankes, 1868, 6 M. 
936. 

4 Cowling v. Higginson, 1838, 4 M. 
& W. 245. 

5 Wimbledon, etc. Cons. v. Dixon, 
1875, 1 Ch. D. 362. See the dis- 
tinction if there be express agreement 

II 


D. 812, 823. 

7 See p. 183 et seq. wnfra. 

88 & 9 Vict. c. 33,8. 78. It will 
be observed that sec. 73 of the Ry. 
Cl. Cons. Act only applies in cases 
where working has been stopped by 
payment of compensation, not when 
the mines have been purchased. 
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is prevented under the Railway Clauses Consolidation (Scotland) 
Act, 1845,! who possess mines under the railway, or within the 
prescribed distance therefrom, which they are prevented from 
working by reason of apprehended injury thereto, and who possess 
other adjoining mines which extend so as to lie on both sides of the 
railway, are entitled to make such communications through the 
intervening land as may be requisite to enable them to work such 
other mines. But no such communication may be of greater 
dimensions than those prescribed under the special Act, or where 
no dimensions are prescribed, greater than eight feet wide and 
eight feet high. Nor may they be made upon any part of the 
railway, or works, or so as to injure the same, or to impede the 
passage thereon.? If any damage be sustained by the owner or 
occupier of the lands lying over the mines, the working whereof 
shall have been so prevented (and not being the owner or occupier 
of the lands) by reason of making any such communication, the 
company are bound to make him full compensation? The 
Waterworks Clauses Act, 1847, contains similar provisions.* 

Airways.—Airways are subject to the same rules as apply in 
the case of roadways. One has no primd facie right to ventilate 
his mine through his neighbour’s property.® On the analogy of 
the restrictions on the use of roadways, a grantee by exception or 
reservation,’ with liberty to ventilate his mine, is not entitled to 
ventilate an adjoining mine of which he is the owner, unless with 
special permission.’ A landowner, whose lands have been com- 
pulsorily purchased under the Railway Clauses Consolidation 
(Scotland) Act, 1845,8 or the Waterworks Clauses Act, 1847,9 and 
who possesses the mines thereunder, is entitled to make airways 
under the same limitations as those already referred to in the 
case of roadways.!? 

Remedies for Interference with and improper Use of Road- 
ways and Airways.—A mine owner on whose land a company have 
entered under compulsory powers, and who is “ injuriously affected ” 
by the execution of their works, may be entitled to compensation 
under sec. 48 of the Lands Clauses Consolidation Act, 1845," or 


18 & 9 Vict. c. 33; Eng, Act, 8&9 F. & J. 415; Proud v., Bates, 1865, 


Vict. ¢. 20, 34 L. J. Ch. 406; Eardley v. Gran- 
2 Tb. 8. 73); Eng, Act,.s, 80. ville, 1876, 3 Ch. D. 826. See also 
e Tbs8. 1D Hine Acta see. pp. 152, 153 et seq. 


; 10 & 11 Vict. c. 17, 5, 94. 88 & 9 Vict. c, 33; Eng. Act, 8 &9 
> Powell v. Aiken, 1858,4 K.&J. Vict. c. 20. 
343, 356. AO se Wal WakeLis Os NE 
® See supra, pp. 152, 153 et seq. 10 Supra, p. 161. 
7 Bowser v. Maclean, 1860, 2 De G. 3 Vict. c 19,4, 48, 
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sec. 6 of the Railway Clauses Consolidation Act, 1845.1 Difficulties 
sometimes arise in estimating the amount of compensation payable. 
Thus lessees leased two adjoining mines under leases of different 
durations. A railway company had taken a portion of the surface 
over the mine comprised in the longer lease, and had thereby cut 
off the direct access which had previously existed between that 
mine and a neighbouring canal. A new access was possible, but 
more circuitous; and only obtainable by exercising a right of 
going over the surface of the lands comprised in the shorter lease. 
In estimating the damage, it was held that a deduction should be 
made on account of the power to acquire the new access; but 
that the circuity of the new access, the short duration of the lease 
of the land over which it was obtainable, the damage it would 
occasion to such land, and other like matters should be taken into 
account in making the deduction.2, A mine owner may also be 
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entitled to compensation for severance of his mining communi- For severance. 


cations when lands have been compulsorily purchased? But 
damages for severance cannot be obtained where the portion taken 
does not actually contain within itself the mining communication.! 


Interdict is the appropriate remedy in case of interference with Declarator and 


an undisputed right ;* but if a right of property requires to be 
determined preliminary to the servitude right, a declarator must 
also be brought.® 
may be inserted therefor. The measure of damages to which the 
injured party is entitled is in some cases calculated by way of 
wayleave rent upon all the minerals gotten out of the wrong- 
doer’s mine, and carried through the lands of the injured party ; 
or by airleave rent, if wrongously ventilated.’ Stoppage of coal 


18 & 9 Vict. c. 33. See the 343; Hilton v. Woods, 1867, 4 Kq. 


different principles of assessment 
between this and the Lands Cl. Act 
applicable to lands generally, Ran- 
kine, Landow. 877, 878, and authori- 
ties there cited. 

2 Bidder v. N. Staff. Ry. Co., 1878, 
4 Q. B. D. 412, 419, 432. 

8 See Ry. Cl. Cons. (Scot.) Act, s. 
74; Eng. Act, s. 81; and Mid. Ry. Co. 
v. Miles, 1886, 33 Ch. D. 632, 649. 

4 Re Huddersfield Corp. & Jacomb, 
1874, 17 Eq. 476; aff. 10 Ch. App. 92. 

5 See infra, p. 247, as to this plea. 

6 Lowson’s Trs. v. Crammond, 1864, 
3 M. 53. 

7 Powell v. Aiken, 1858, 4 K. & J. 


441, 442; Jegon v. Vivian, 1871, 6 
Ch. 742 ; Phillips v. Homfray, 1871, 6 
Ch. 770, inquiry refused as to venti- 
lation on ground of expense. In 
Livingstone v. Rawyards Coal Co., 
1879, 6 R. 922, aff. 7 R. (A. L.) 1, the 
facts of which are stated on p. 252, 
infra, no compensation by way of way- 
leave rent could have been recovered, 
see Lords Hatherley and Blackburn ; 
but that was because no damage could 
be shown by the carriage of the coals 
through the pursuer’s land. See also 
Taylor v. Mostyn, 1886, 33 Ch. D., 
Cotton, L. J., 233 (distinguished from 
Livingstone, c7t.). 


interdict. 


damage. 


If damage has also been sustained, conclusions Measure of 
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carts on a public highway is a ground of special damage. The 
injured party will also be entitled to an interdict to prevent 
future improper use ;? and he is entitled to this without showing 
that he will suffer loss by a continuance of the improper use.? If 
one lays rails on his neighbour's land for the purpose of carrying 
minerals over them,‘ or makes an aperture in his neighbour’s land 
for the purpose of carriage or ventilation,’ without having a right 
to do so, he may be compelled by an order of Court to remove the 
rails or stop up the aperture® When an aperture has been 
improperly made by a previous wrong-doer, one who uses it 
improperly will not be ordered to stop it up at his own expense; 
but he will be ordered to give access through his property to the 
injured party, to enable him to stop it up, and to carry all 


materials necessary for that purpose.’ 


l1Tveson v. Moore, 1700, 1 Ld. 
Raym. 486, 1 Salk. 15. 

2 Powell v. Aiken, 1858, 4 K. & J. 
343; Wright v. Pitt, 1870, 12 Kq. 
408, 417 ; Phillips v. Homfray, 1871, 
6 Ch. 770,24 Ch. D. 489 ; Wimbledon, 
etc. Cons. v. Dixon, 1875, 1 Ch. D. 
362 ; Hardley v. Granville, 1876, 3 7b. 
826, 832. 

3 Powell v. Aiken, cit.; Eardley v. 
Granville, cit. 

4 Neath Canal Co. v. Ynisarwed, 
etc. Co., 1875, 10 Ch. 450. 

5 Powell v. Aiken, cit. 

6 For the form of an order restrain- 
ing transport and ventilation, see 


Hilton v. Woods, 1867, 1 Set. 499, 
500; of an order restraining the 
making or using a road for the con- 
veyance of minerals, see Eardley v. 
Granville, 1876, 1 Set. 498, also Bayn- 
ton v. Leonard, 1853, 1 Set. 497 ; of 
an order restraining the laying of 
rails and sleepers, see Neath Canal Co. 
v. Ynisarwed, etc. Co., 1875, 1 Set. 
484; of an order prohibiting the 
construction of a railway for the 
carriage of minerals, Holden v. Har- 
greaves, 1876, 1 Set. 498. 

7 Powell v. Aiken, wt sup.; the 
form of the order is given at p. 
360. 
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SUPPORT AND SUBSIDENCE 


Generally—Kinds of Support—Nature of the Right of Support: Land in a 
Natural State; Land in a Non-natural State—Support from Water in 
Mines—Existence of the Right to support, independent of Contract ; 
Effect of Contract—Acquisition of the Right of Support, by Express 
Grant, Implied Grant, and Prescription—Statutory Provisions regarding 
Support, Purchases, Compensation for not working, Damages for Sever- 
ance, Right of Inspection of Working—Construction of ambiguous 
Provisions ; Generally—Provisions restricting the Mine Owner’s Power 
of Working—Provisions securing Compensation to a Mine Owner— 
Provisions securing Compensation to a Surface Owner—Provisions 
relieving a Mine Owner from Liability for Damage—Extinction of the 
Right of Support—Remedies for Infringement of the Right of Support ; 
Generally ; Damages and Interdict; Cumulative Remedies; Loss of 
Remedies. 


Generally.—So far as they relate to mining rights, the prin- English and 
ciples of English law in regard to support are identical with those pos NEON: 
of Scots law; they rest on grounds common to every system of 
jurisprudence; accordingly, all the English cases illustrative of 
the doctrines of support are of value in Scotch cases.! 

Kinds of Support.—Support may be either vertical, 2.e. sub- Vertical and 
jacent, or lateral, zc. adjacent. In some of the earlier cases Dee ee 
distinction between these two examples of support was suggested ciple. 
as one of principle;? but it is now settled that the principles 


applicable to the one are equally applicable to the other.’ 


1 Rankine, Landow. 425, 426. 

2 Rowbotham v. Wilson, 1857, 8 E. 
& B. 123, 147, 148, per Bramwell, B.; 
Hunt v. Peake, 1860, 29 L. J. Ch. 
785, per Wood, V.-C. Cf. Angus 
(ee Dalian el Oi ince ee Le 20, 
Opinions of Cockburn, C. J., and 
Mellor, J. 

3 Cal. Ry. Co. v.Sprot, 1856, 2 Macq. 
449, 451, Lord Cranworth’s judgment ; 
Humphries v. Brogden, 1848, 12 Q. B. 


739, 743, 744, 746, Lord Campbell’s 
judgment ; Watson and Martin, BB., 
in Rowbotham, wt sup. Erle, J., in 
Bonomi v. Backhouse, 1858, E. B. & E. 
622, 642 ; Lush, J., in Angus v. Dalton, 
ut sup. 99, and Lords Selborne and 
Field in Dalton v. Angus, 1881, 
6 App. Ca. 740, 791, 793; 752, 754 ; 
Denman, J.,in Chapman v. Day, 1888, 
47 L. T. 708; White’s Trs. v. Dixon, 
1883, 10 R. (H. L.) 45, 47. 
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Support, lateral or vertical, is due to land in its natural state, 
whether covered by natural water or not, or to land in its non- 
natural state, 7.e. when encumbered with buildings, canals, or reser- 
voirs, or artificially weakened by excavation. There is a wide 
distinction between the principles applicable to support in these two 
cases.2 It must be kept in view that the right of support exists 
equally as between different strata, and as between the surface and 
immediately subjacent or adjacent strata? Again, the substance 
giving support to land in its natural or artificial state may be either 
land or water, and here also there exists a distinction in principle.‘ 

Nature of the Right of Support.—(a) Land in a Natural 
State—It is incidental to ownership of land in its natural state 
that the owner is entitled to such support from adjacent and 
subjacent soil as is sufficient to keep it in its natural state.® The 
right of support is a natural right,° clearly distinguishable from 
an acquired right, such as a servitude.” “It stands on natural 
justice, and is essential to the protection and enjoyment of 
property in the soil.”® It may be described as an integral part 
of the right of enjoyment; for a surface owner, as such, has no 
right to the minerals by which his surface is supported,® nor can 
he, in the capacity of surface owner, insist that the minerals be 
kept in their natural state Lord Campbell thus describes the 
nature of the right of support: “Where there are separate free- 
holds from the surface of the land and the minerals belonging to 
different owners, we are of opinion that the owner of the surface, 
while unencumbered by buildings and in its natural state, is 
entitled to have it supported by the subjacent mineral strata. 
These strata may, of course, be removed by the owner of them, 


1 Cases in notes 6 and 7. 

2 See infra, pp. 166-171. 

3 Mundy v. Rutland, 1882, 23 Ch. 
D. 81, 89, 96 ; White v. Dixon, 1883, 
10 R. (H. L.) 45, 47. 

* See infra, p. 171 et seq. 

5 See Accessorial Rights, supra, 
Chap. IT. p. 33. 

6 Humphries v. Brogden, 1848, 12 
Q. B. 739 ; White v. Dixon, wt sup. 

7 Rowbotham »v. Wilson, 1857, 8 
E. & B. 123, 146, 151, 152, 155, 
8 H. L. Ca. 348; Solomon v. Vintners’ 
Co., per Pollock, C. B., 1859, 4 H. & 
N. 585, 597; Bonomi v. Backhouse, 
1858, EH. B. & E. 636, 687; Backhouse 
v. Bonomi, 1861, 9 H. L. Ca, 512, 


513 ; Hunt v. Peake, 1860, Joh. 710; 
Birmingham v, Allen, 1877, 6 Ch. D. 
287; Dalton v. Angus, 1881, 6 App. 
Ca. 740, 772, 791, 808 ; Bell v. Love, 
1883, 10 Q. B. D. 559 ; Pountney w. 
Clayton, 1883, 11 Q. B. D. 820; 
Lords Selborne and Watson speak of 
it, however, as a natural easement in 
Dalton v, Angus, ut swp. 792, 830. 
As to servitudes, see swpra, pp. 53, 54. 

8 Per Lord Campbell in Humphries 
v. Brogden, 1848, 12 Q. B. 744. 

®See Harris v. Ryding, 1839, 5 
M. & W. 60, 74, 76. 

10 Bonomi v. Backhouse, ut sup., per 
Willes, J., 655, 656 ; Lord Blackburn 
in Dalton v. Angus, wt sup. 808. 
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so that a sufficient support for the surface is left; but if the 
surface subsides and is injured by these strata, although, on the 
supposition that the surface and the minerals belong to the same 
owner, the operation may not have been conducted negligently 
nor contrary to the custom of the country, the owner of the 
surface may maintain an action against the owner of the minerals 
for the damage sustained by the subsidence. Unless the surface- 
close be entitled to this support from the close underneath, 
corresponding to the lateral support to which it is entitled from 
the adjoining surface-close, it cannot be securely enjoyed as 
property ; and under certain circumstances, as where the mineral 
strata approach the surface and are of great thickness, it might be 
entirely destroyed. We likewise think that the rule giving the 
right of support to the surface upon the minerals, in the absence 
of any grant, reservation, or covenant, must be laid down generally 
without reference to the nature of the strata, or the difficulty of 
propping up the surface, or the comparative value of the surface 
and the minerals. We are not aware of any principle upon which 
qualifications could be added to the rule, and the attempt to 
introduce them would lead to uncertainty and litigation. Greater 
inconvenience cannot arise from this rule in any case, than that 
which may be experienced where the surface belongs to one 
owner and the minerals to another, who cannot take any portion 
of them without the consent of the owner of the surface. In such 
cases a hope of reciprocal advantage will bring about a com- 
promise, advantageous to the parties and to the public. Something 
has been said of a right to a reasonable support for the surface ; 
but we cannot measure out degrees to which the right may extend, 
and the only reasonable support is that which will protect the 
surface from subsidence and keep it securely at its ancient and 
natural level.”! Lord Selborne also said: “In the natural state 
of land, one part of it receives support from another, upper from 
lower strata, soil from adjacent soil. This support is natural, and 
is necessary, as long as the status quo of the land is maintained. . . . 
All existing divisions of property in land must have been attended 
with this incident, when not excluded by contract; and it is for 
that reason often spoken of as a right by law; a right of the 
owner to the enjoyment of his own property, as distinguished 
from an easement supposed to be gained by grant.” ” 


1 Humphries v. Brogden, 1848, 12 6 App. Ca. 460; and Love v. Bell, 
Q. B. 744. See also Lord Blackburn 1884, 9 App. Ca. 286. 
in White v. Dixon, 1883, 10 R. (H. 2 Dalton v. Angus, 1881, 6 App. Ca. 
L.) 45, 46; Davisv. Treharn 881, 791. 
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The nature of this right was illustrated in Backhouse ». 
Bonomi! A. was owner of certain houses and the surface on 
which they stood, and entitled to support; B. was the mine 
owner under that land and of some land surrounding it. In 
working his mine B. left insufficient support for the houses. The 
houses were not damaged until some time after the workings had 
ceased. Nothing turned on the fact of the houses being on the 
land.2 It was held, inter alia, that the right could not be infringed 
by mere excavation, and that though something might be done 
which afterwards produced damage, the right was not infringed 
till damage actually took place. Lord Cranworth observed: “ It 
has been supposed that the right of the party whose land is 
interfered with is a right to what is called the pillars or the 
support. In truth, his right is a right to the ordinary enjoyment 
of his land; and, till that ordinary enjoyment is interfered with, 
he has nothing of which to complain.” ¢ 

The absolute character of the right of support is such that its 
enforcement may result in the complete stoppage of the exercise 
of a mineral owner’s right of property. The nature of the natural 
right to support is to have the surface securely protected from 
subsidence, and it is not affected by the character of the support- 
ing strata,® nor by the difficulty of propping up the surface.” In 
some cases the minerals giving the support may, as in the case 
of hematite ore, be extremely friable, and le in irregular beds, so 
as to render it impossible to calculate what extent of support may 
be sufficient.6 In other cases the line dividing the two adjoining 
lands may traverse a bed of sand, or a marsh, or a loose, gravelly 
soil, so as to render it certain that a considerable extent of support 
will be necessary.® In other cases the line may traverse a quarry 


2US61,) OF Ee lina 503: * Backhouse v. Bonomi, 1861, 9 


* So explained in Angus v. Dalton, 
1878, 4 Q. B. D. 169, 176, 195. 

®See also Smith v. Thackerah, 
1866, L. R. 1 C. P. 564, where A. 
dug a well near B.’s land, which sank 
thereby, and a building erected within 
twenty years also fell. 3B. was 
entitled to have his land supported. 
It was proved that B.’s land would 
have sunk without any building upon 
it, but that the damage to B. would 
have been inappreciable. Held B. 
had no right of action against A. Cf. 
Richards v. Jenkins, 1868, 17 W. R. 
30, 34. 


H. Ly. Ca. 512. 

5 Per Malins, V.C., in Wakefield v. 
D. Buccleuch, 1867, L. R. 4 Eq. 
613, 644 et seq. 

° Humphries v. Brogden, 1848, 12 
Q. B. 745; Rowbotham v. Wilson, 
1856, 6 E. & B. 593, 601, 602. 

7Ib. But see Rowbotham v. 
Wilson, 1860, 8 H. L. Ca. 363, 
364. 

8 Wakefield, ut sup. 628, 638 ; 
Buccleuch v. Wakefield, 1870, L. R. 
4H. L. 405. 

9 See Cal. Ry. Co. v. Sprot, 1856, 2 
Macq. 451. 
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of hard stone or marble, so as to render it certain that a very 

small extent of support will be necessary.! Of all such questions Right inde- 
the character of the right is wholly independent. The extreme ere a 
case of support by water is treated infra, p. 171. Now the prin- mas: i 
ciple regulating the extent of this right is not necessarily limited Right not 
by the land of the immediately adjoining owner. The measure of eae eke 
the right to lateral support was defined in Birmingham v. Allen.2 sear 
In that case the plaintiffs sought to restrain the defendant from 
working the mines under his land, which immediately adjoined 

that of the plaintiffs, on the ground that the result of his working 

would be to let down a part of the plaintiffs’ land on which they 

had erected some gasworks. Between the gasworks and the 
boundary of the plaintiffs’ and the defendant’s land there was 

some land of the plaintiffs, the minerals under which had been 

worked out. It was in evidence that if this intervening land had 

been in its natural state it would have afforded sufficient lateral 
support to the gasworks, and that in that case the working of the 
defendant’s mines up to the boundary of his land would have done 

no harm to the plaintiffs. The Court of Appeal concurred in 
holding, as Jessel, M. R., had done, that the plaintiffs could impose 

no greater liability on the defendant than if the intervening land 

had remained in its natural state. Even if the intervening land 

had belonged to a third party the result would have been the 

same. If his land in its natural state would have sufficiently 
supported the plaintiffs’ land, the fact that he had dug out the 
minerals under the intervening land could not enlarge the 
plaintiffs’ rights, or diminish those of the defendant.? Again, the 

cases of Wilsons v. Waddel‘# and Durham v. Hood,® which relate 

to damages by water under a mineral lease, and those upon p. 174, 

infra, with reference to support of structures, seem to indicate that 

a proprietor who excayates near his own march cannot complain of 
subsidence caused by workings beneath adjacent lands, unless he can 

show that his own workings did not contribute thereto. In other 

words, he cannot add to the burden laid by law upon his neighbour. 
Further, although the right is independent of the character of the 
substance giving support, it is not affected by the fact that the 
workings injurious to it had been conducted with reasonable skill? 


1 See Cal. Ry. Co. v. Sprot, 1856, 2 41876, 3 R. 288; aff. 1876, 4 R. 
Macq. 451. See also N.-E. Ry. Co.v. (H. L.) 29. See p. 216, infra. 


Elliot, 1860, 1 J. & H. 152 et seq. 51871, 9 M. 474. See p. 217, infra. 
2 Birmingham v. Allen, 1877, 6 Ch. 6 Rankine, Landow. 429, and infra, 
D. 284. pp. 178, 174. See also p. 220, wnfra. 


8 Ib. pp. 289, 293, 295, 297, and 7 Hunt v. Peake, 1860, Joh. 710, 
Bainbridge, 287, 288. Wood, V.-C. ; Stroyan v. Knowles and 
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That is to say, if one whose property has been damaged by 
subsidence caused by the excavation of minerals can show that he 
had a right to its being supported,! the excavator cannot escape 
liability by showing that “reasonable”? support was left, or that 
the workings were carried on with the utmost care and skill,’ after 
the most approved methods of mining, and according to the custom 
of mining in the district.4 Nor will the fact that props have been 
substituted, which the dictates of human foresight and experience 
would have pronounced a sufficient support, relieve the excavator ; 
the fact of subsidence having taken place being proof that the 
artificial support afforded was insufficient.® 

Nature of the Right.—(b) Lands in a Non-natural State 
Where a right of support exists for lands burdened with artificial 
structures, it is no longer a natural right of property, but an 
acquired or conventional servitude right, “separate from owner- 
ship, and demanding separate constitution by grant, express or 
implied.”® It need hardly be said that if a natural support falls 
away from natural causes, the injured party has no right of action 
against the owner of the substance giving support.’ In such a 
case the person in right of support must prevent the injury him- 
self, and is entitled to enter the land of his neighbour for such a 
purpose. But where artificial support has been substituted for 
natural, and is not sufficiently maintained, the owner of the sup- 


ported lands has a primd facie claim for damage by subsidence.® 


Hamer v. Knowles, 1861, 6 H. & N. 
454; Campbell, C. J., in Roberts v. 
Haines, 1856, 6 E. & B. 648, 653; 
Cockburn, C. J., 2b. 7 E. & B. 627. 
See Brown v. Robins, 1859, 4 H. & N. 
186; Elhot v. N.-E. Ry. Co. 1863, 10 H. 
L. C. 333 ; Aspden v. Seddon, 1876, L. 
R. 1 Ex. D.496. Astocustom, see Davis 
v. Treharne, 1881, 6 App. Ca. 460. 

1 Tf he has no such right, no legal 
wrong is done to him; and though 
the mines are wrought negligently and 
contrary to custom, the surface owner 
could not complain, because the 
mineral owner is entitled to use his 
property as he pleases, provided he 
infringes no legal right in another. 

2 See p. 167 as to the meaning of 
this phrase. 

3’ Hunt v. Peake, 1860, Joh. 1710. 

4 Roberts v. Haines, 1856, 6 E. & 
B. 643, 7 ib. 627; Davis v. Treharne, 
1881, 6 App. Ca. 460. 


5 Darley Main Colliery v. Mitchell, 
1886, 11 App. Ca. 127. 

® Rankine, Landow. 431, 432. See 
Bonomi v. Backhouse, 1858, E. B. & 
E. 655 ; Backhouse v. Bonomi, 1861, 9 
H. L. Ca. 508, 512 ; Partridge v. Scott, 
1838, 3 M. & W. 220; Humphries 
Brogden, 1848, 12 Q. B. 739 ; Hide v. 
Thornborough, 1846, 2 C. & K. 250; 
Wyatt v. Harrison, 1832, 3 B. & Ad. 
871; Dalton v. Angus, 1881, 6 App. 
Ca. 763, 772, 780, 786, 788, 792, 793, 
830. 

7 There is in such a case no duty 
on the owner of the substance giving 
support to keep it up. Pomfret v. 
Ricroft, 1660, 1 Saund. 322, Wms. 
Notes, 322a. 

8 Colebeck v. Girdlers’ Co., 1876, 1 


Q. B. D. 234, 243. 


® Bald’s Trs. v. Alloa Coal Co., 
1854, 16 D. 870. See MacSwinney, 
pp. 287, 288, 293. 
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Although the natural and servitude rights of support stand 
upon different principles as regards the method of their acquisi- 
tion, the same rules apply to the servitude right when constituted 
as apply to the natural right. 

Support from Water in Mines.—There is a discrepancy tHyarostatic 
between the English and Scotch decisions in applying the prin- Stpport: 
ciples already explained to the support afforded by the hydrostatic Fase 
pressure of water in pit-wastes. In England there is no primd Scotch. 
facie right to such support, and it must be acquired by express English cases: 
grant? or prescription? In Elliot v. North-Eastern Railway setae ee 
Co., a company purchased for a railway land underneath which meek a! 
there was a mine which had been drowned by the accidental 
overflow of a river. The water stood eighty fathoms deep in a 
perpendicular shaft, and from it filled several horizontal passages. 

The company constructed a portion of their works on the land 
purchased. Vertical support was given to the lands so bur- 
dened, partly from the water in the shaft and partly from that 
in the horizontal passages. It was held that the company had 
no right to prevent the mine owner from withdrawing the 
water, on the ground that the company should have known that 
there was every probability that the mine accidentally flooded 
might be reopened and worked again, and that they should Popplewell v. 
have guarded against such a contingency. In Popplewell v. Hons. 
Hodkinson, the plaintiff and defendant held adjoining pieces of 
land from a common owner. The land was wet and spongy. The 
defendant, in digging foundations for a church, drained the water 
from the plaintiff’s land, with the result that certain cottages built 
on the marshy land were injured by subsidence. It was held that 
no damages were due, because the defendant could not be pre- 
vented from draining his land. Lord Cockburn said: “ Although 
there is no doubt that a man has no right to withdraw from his 
neighbour the support of adjacent soil, there is nothing at common 
law to prevent his draining that soil, if for any reason it becomes 
necessary or convenient for him to do so. It may, indeed, be, 
that when one grants land to another for some special purpose,— 
for building purposes, for example,—then, since according to the 


1 Bonomi v. Backhouse, 1858, E. and the reciprocal duties of surface 
B. & E. 655, per Willes, J.; Dalton, and mineral owners. 
ut sup. 792, per Lord Selborne ; 809, 2 Popplewell v. Hodkinson, 1869, 
per Lord Blackburn. See also pp. 742, L. R. 4 Ex. 248. 
746. Cf. Birmingham v. Allen, 1877, 3 Per Cockburn, J., in Popplewell, 
6 Ch. D. 292, per James, J. ; 297, per ut sup. 
Brett, L. J. See pp. 118, 207, 208, as 4 Blliot v. N.-E. Ry. Co., 1863, 10 
to the grounds of liability for damage, H L. Ca 333. 
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old maxim a man cannot derogate from his own grant, the grantor 
could not do anything whatever with his own land which might 
have the effect of rendering the land-granted less fit for the special 
purpose in question than it otherwise might have been.” The 
only Scotch case upon this point is Bald’s Trustees v. Alloa Colliery 
Co. in which a proprietor granted a feu of a piece of land, 
reserving the minerals. He afterwards let the minerals under the 
ground so feued and the whole minerals on his estate to a third 
party. At the date of the feu right, and long prior to it, the 
greater part of a seam of coal below the ground feued had been 
worked out, and the waste allowed to fill with water, which, by 
the hydrostatic pressure, supported the roof. The tenants under 
the mineral lease pumped out the water preparatory to working 
the minerals, and thereby caused a sit of the ground, and conse- 
quent injury to buildings on the surface. The mineral lease did 
not stipulate that the tenants should take any precautions to 
prevent such injury arising. Lord Ivory said: “If the minerals 
had been worked, and pillars and other supports had been left, it 
would have been the duty of the parties connected with the 
underground subjects to have left these pillars entire. They could 
not have abstracted them without taking away the supports. 
Well, in place of the support being an artificial support of this 
kind, it is one which nature had afforded in the waste which has 
been worked out. It was known to all parties that the water in 
the waste, by its hydrostatic pressure, was giving that support 
which without it must have been given otherwise. There were 
pillars, but it appears here that the substantial element of support 
was the water under the subject thus let.”* He also laid stress 
on the fact that the landlord took an obligation of relief from 
the tenant for the damage which eventually ensued, as affording 
cogent evidence that subsidence was in the contemplation of both 
parties. It was held (on special findings by a jury that it was 
obvious that injury to the feuar’s property would follow from 
withdrawing the water, and that proper precautions might have 
averted the injury) that the party who withdraws a natural 
support, or the artificial support which has come in place of the 
natural support, does so at his peril; that the withdrawal of the 
water being necessary to the working of the minerals, must have 
been in contemplation of both parties when the minerals were let ; 
and, therefore, that the neglect of the precautions which should 


1 Popplewell v. Hodkinson, 1869, * Bald’s Trs. v. Alloa Colliery Co., 
L. R. 4 Ex, 248, 251, 252. 1854, 16 D. 870. 
5 Ib. p. 876, 
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have been taken was the mutual neglect of the landlord and 
tenant, and that the damage thence arising was caused by 
wrongous acts for which they were both equally responsible. 
The case has been thus criticised: “In the light of these English 
decisions it is thought that the case of Balds was wrong decided. 
The flooding of the wastes was not intentional; the draining of 
the water ought to have been anticipated by the feuar when he 
built above it; and there was no implied warranty in his favour. 
The fallacy of the decision lies in applying, to the case of a 
severance of the ownership of surface and minerals subsequent to 
excavation and flooding, the same rules as would have been appli- 
cable to a severance completed prior to the drowning of the 
mine.” } 

Existence of the Right of Support.—(a) Independent of Existence of 
Contract or Prescription—As already explained, the owner of a aca 
land has a prima facie right to support, lateral or vertical; and common law. 
the adjacent or subjacent owner has no right to withdraw it.2 
In an ordinary conveyance of land, if there be no provision re- 
garding support, the right to support passes as an ordinary incident 
to the grantee In the language of Lord Selborne: “If one 
pareel of land” in its natural state “be conveyed, so as to be 
divided in point of title from another contiguous to it, or (as in the 
case of mines) below it, the status quo of support passes with the 
property in the land, not as an easement held by a distinct title, 
but as an incident to the land itself, sine quo res ipsa haberit non 
debet.”* The principle is the same whether the grant be in 
fee-simple,? by way of lease,® by an instrument of severance 
granting lands and excepting the mines,? or by a grant of mines 
excepting the surface,® or where a grant of mines is made with an 
exception of underlying mines.’ 


When lands are artificially burdened with buildings, canals, or Landweakened 
by building 
and excavation. 


1 Rankine, Landow. 480. 

2 Supra, pp. 33, 166, and cases there 
cited ; also Eadon v. Jeffcock, 1872, 
L. R. 7 Ex. 379, 388 ; and Murchie v. 
Blacks) 1865,) 19) CS) BSN: iS.) 190) 
207. 

3 Cal. Ry. Co. v. Sprot, 1856,2 Macq. 
451; Buchanan v. Andrew, 1873, 11 
M. (H. L.) 13; Proud v. Bates, 1864, 
34) 15 Je Ch. 406; 4125" Hadon’ v7 
Jeffcock, ut swp.; Aspden v. Seddon, 
1875, 10 Ch. 396 (note); Mundy v. 
Rutland, 1882, 23 Ch. D. 81,96; Pount- 
ney v. Clayton, 1883, 11 Q. B. D. 


820; Dixon v. White, 1883, 10 R. 
(H. L.) 45. See pp. 177-179, infra. 

*See Dalton v. Angus, 1881, 6 
App. Ca, 791. 

5 Cases in note 3, and Hurlet Alum 
Co. v. E. Glasgow, 1850, 12 D. 704; 
aff. 7 B. App. 100. 

6 Davis v. Treharne, 1881, 6 App. 
Ca. 460; Humphries v. Brogden, 1848, 
12 Q. B. 744; Rowbotham v. Wilson, 
1857, 8 E. & B. 142. See also White’s 
Trs. v. D. Hamilton, 1887, 14 R. 597. 

7 Mundy v. Rutland, 1882, 23 Ch. 
DES 89) 965 97: 
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other artificial structures,! there is no primd facie right in the 
owner to support for them. Where the right of support has been 
acquired as a servitude, it must not he increased, either by actual 
addition 2 or by structural alteration? The same principles apply 
where land is weakened by reason of excavation under or horizont- 
ally adjacent to the surface; and it is immaterial whether the 
excavations are made by the owner of the land, or by a third 
party, or by one entitled by contract or stipulation to make them.® 
Where land is in a non-natural state, though there may be no 
right to support for the structures upon it, a primd facie right 
still remains for such a degree of support as the owner would 
have been entitled to had the land been in its natural state.” 
Accordingly, the owner of land built upon and damaged by sub- 
sidence due to the withdrawal of support, has a primd facie case, 
if he can prove that it would have been damaged if it had been 
left in its natural stateS Further, an owner of land is entitled to 
put artificial weight upon it, although he may not be entitled to 
have it supported;? and the proprietor of the subjacent or adjacent 
lands is not entitled to prevent the owner of the surface from 
erecting buildings or other structures thereon, on the plea of these 
being an addition to the burden laid upon him.'° Accordingly, 
where an owner is not entitled to have artificial weight supported, 
and the land has to be valued, the estimate is not restricted to the 
value of land in its natural state, but must be calculated with 
reference to any purpose to which it might reasonably be con- 
sidered applicable. In Mordue v. Durham," lands were sold by 
the defendants to the plaintiff with a reservation of mines and 
minerals, and extensive powers of using the surface for the 


1 Wyatt v. Harrison, 1832, 3 B. & 
Ad. 871; Partridge v. Scott, 1838, 3 
M. & W. 220; Hide v. Thornborough, 
1846, 2 C. & K. 250; Hunt v. Peake, 
1860, Joh. 705; N.-E. Ry. Co. 
Elliot, 1860, 1 J. & H. 145, 153; Dal- 
ton v. Angus, 1881, 6 App. Ca. 753, 
809. 

2 Murchie v. Black, 1865, 19 C. B. 
N. 8. 190, 205, 206. 

8 Angus v. Dalton, 1878, 4 Q. B. D. 
162; aff. Dalton v. Angus, 1881, 6 
App. Ca. 740. 

4 Partridge v. Scott, wt sup. 

5 Birmingham v, Allen, 1877, 6 Ch. 
D. 287. 

6 Williams v. Bagnall, 1867, 15 W. 


R. 272, 276; Woodall v. Hingley, 1866, 
HERD AR ING Sh UE 

7 Brown v. Robins, 1859, 4 H. & N. 
186. Neill’s Trs. v. Dixon, 1880, 7 R. 
741. 

8 Ib, ; Hamilton v. Turner, 1867, 5 
M. 1086, 1099 ; Hunt v. Peake, 1860, 
Joh. 705; Stroyan v. Knowles, 1861, 
6 H. & N. 454. See as to contracts, 
pp. 197-208, wnfra. 

® Mordue v. Durham, 1872, L. R. 8 
C. P. 336; Dalton v. Angus, 1881, 6 
App. Ca. 740. 

10 Dunlop’s Trs. v. Corbett, June 20, 
1809, F. C. 

1 Ut sup.,and compare with Neill’s 
Trs., wt sup. See infra, pp. 197, 198. 
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purposes of working. There was also a provision that it should 
not be lawful for the plaintiff to do anything whereby the 
defendants should not be hindered in the exercise of these powers, 
and that the defendants should pay compensation for surface 
damage. The powers were exercised ; and the plaintiff claimed as 
compensation the value of the land with reference to any purpose 
to which it might be reasonably considered applicable. Effect was 
given to this contention. 

These principles apply equally where the instrument of sever- 
ance has been entered into under the provisions of a railway or 
canal Act, or has otherwise a statutory origin 

(b) Effect of Contract.2—The right of support to land in a greet of con- 
natural state may be effectually excluded by contract, if apt words tract to exclude 
are used in an instrument of severance? or by a subsequent east 
instrument ;* and that whether in affirmative or negative terms, 
whether expressly or by implication,® whether the grant be of 
mines excluding the surface, or of the surface reserving the mines,’ 
and whether the severance be statutory or voluntary. The 
exclusion may be partial as well as total.2 Where a lease of a 
particular mineral, existing along with others in the same mine, 
gives the tenant a right of working it in the way most profitable and 
convenient for him, he is not restrained from working in the most 
beneficial manner for himself by the fact that such working will 
prejudice the interest of the tenant of the other minerals under a 
lease entered into subsequently to his.1° Again, where a lease of 
coal empowered a tenant to work it “either by stoop-and-room or 
longwall manner, or otherwise as he should find it for his 
advantage,” it was held that the tenant was, under these terms, 
entitled to work it, even with the inevitable result of bringing 
down the surface." And where tenants, preparatory to working 
a mine, pumped out water which by hydrostatic pressure sup- 


1 MacSwinney, 304. 10 Ch. 394, 401; Davis v. Treharne, 


2 As to the construction of ambigu- 
ous provisions, see infra, p. 190 et seq. 

3 See cases on pp. 176, 177, 206 ; 
White v. Dixon, 1883, 10 R. (H. L.) 
45. 

4 Rowbotham v. Wilson, 1856, 6 E. 
& B. 604, 8 1b. 147, 152; Murchie v. 
Black, 1865, 19 C. B. N. S. 205; cf. 
Richards v. Harper, 1866, L. R. 1 Ex. 
199, 205. 

5 Smith v. Darby, 1872, L. R. 7 Q. 
B. 724, per Blackburn, J. 

6 Ib, 725; Aspden v. Seddon, 1875, 


1881, 6 App. Ca. 469. 

7 Williams v. Bagnall, 1867, 15 W. 
R. 274-276. 

8 Lord Watson in Love v. Bell, 1884, 
11 App. Ca. 248, 249. 

® Kay, J., in Mundy v. Rutland, 
1886, 23 Ch. D. 81. 

10 Hurlet Alum Co. v. E. Glasgow, 
1850, 12 D. 504; aff. 7 B. App. 100. 

11 Muirhead v. Tennant & Co., 1854, 
16 D. 1106; case brought on bill of 
exceptions. But see Davis v. Tre- 
harne, ut sup. 
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ported the superincumbent strata, it was held, there being no 
stipulation in the lease that they should take precautions to 
prevent injury from subsidence, that one who withdraws a natural 
support or an artificial support which has been put in its place, 
does so at his peril’ Again, a covenant for quiet enjoyment? 
may operate to confer a right of support. Thus in Shaw ». 
Stenton? a lessor covenanted that the lessee should have quiet 
enjoyment of a seam of coal. The lessor, in working the ironstone, 
which lay above the demised mine, caused part of the roof of the 
demised mine to crush and fall in, and also caused the demised 
mine to be flooded. At the same time no act was done by the 
lessor upon the demised mine itself. It was held that the cove- 
nant was infringed.* Further, damages caused by the working of 
minerals not the subject of the contract in which a landowner’s 
right of support is excluded, may entitle him to a remedy. Thus 
in Whitehouse v. Bayley, a plaintiff’s buildings were damaged by 
subsidence. The conveyance of the land on which they were 
built contained a reservation of the minerals and power to work 
them without liability for damage in favour of the defendants, 
who were also owners of the mines laterally adjoining. They did 
not work the excepted mines, but the laterally adjoining ones; 
and, by the removal of lateral support, damaged the buildings. 
They were held liable, notwithstanding that it was proved that 
the land would have been damaged even if it had not been built 
upon. Where a right of support for land in its natural state has 
been excluded, an adjoining owner may be liable if he does injury 
to support by working negligently, or maliciously, or contrary to 
the custom of the country.’ 

Acquisition of the Right of Support.—(a) Zxpress Grant.— 
A right of support to lands in a non-natural state may be acquired 


1 Bald’s Trs, v. Alloa Colliery Coal 
Co., 1854, 16 D. 870. See this case 
stated for another purpose, ante, p. 
172. See Hamilton v. Turner, 1867, 
5 M. 1086, for respective liability of 
landlord and tenant for damage to 
buildings caused by subsidence by 
mineral workings. 

* See the meaning of this phrase, 
Harrison v. Lord Muncaster, [1891], 
2 Q. B. 680. 

31858, 2 H. & N. 858, explained 
in Harrison, czt. See p. 220, infra. 

* See also Spoor v. Green, 1874, L. 
R. 9 Ex. 99, particularly the dissent 


of Kelly, C. B., which is supported by 
Darley Main Colliery Co. v. Mitchell, 
1886, 11 App. Ca. 127. 

'1876, 34 “In TD NTS. OSs) ce 
Aspden v, Seddon, 1876, 1 Ex. D. 505. 

6 They might have been free if they 
had postponed working the lateral 
mines till they had worked the ex- 
cepted mines; MacSwinney, 306, 
note 1. 

7 Buchanan v. Andrew, 1873, 11 M. 
(H. L.) 18; Eadon v, Jeffcock, 1872, 
L. R. 7 Ex. 393, 394; Rowbotham »v. 
Wilson, 1856, 6 E. & B. 593, 602, 8 H. 
L. CO, 348. 
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by express or implied grant or reservation, whether voluntary or 
statutory,” or by prescription. A grant is the usual mode of convey- 
ing a right to support, when it is separated from other incidents 
of property in land; and an exception is equally apt for the same 
purpose, or for depriving a landowner of the support he would 
naturally have.2 Thus a reservation of minerals in a feu-charter 
may contain a surface damage clause, which extends to damage to 
buildings caused by subsidence.‘ 


Lia 


(6) Implied Grant.—Support, being a positive servitude, may Implied grant, 


be constituted as other positive servitudes are, viz. by implied 
grant or reservation. In all cases in which the implied grant 
of the servitude of support presents itself for consideration, the 


first and most important thing to be determined is the state of Test, the state 
of the tene- 


the two tenements at the date of severance. Severance may 


arise in three ways: by alienation of the dominant tenement, by severance. 


alienation of the servient tenement, or by the simultaneous 
alienation of both to different persons;’ and, with regard to the 
constitution of an implied grant of support, it is essential that 
the servitude over the servient tenement is either absolutely 
necessary to the enjoyment of the other, or is necessary to the 


ments at 


comfortable and convenient enjoyment of it.8 When the dominant Alienation of 
dominant, no 
derogation 


is alienated, the principle that no one is permitted to derogate 
from his own grant comes into operation. 
sumed to convey the subject along with what is reasonably 
required for its enjoyment.? What a grantor grants is such a 
measure of support as is necessary for the land in its condition 
at the time of the grant? But when the servient tenement is 


1 Rankine, Landow. 432; Bonomi 
v. Backhouse, 1859, E. B. & E. 622; 
Angus v. Dalton, 1881, 6 App. Ca. 792. 

2 See MacSwinney, 310, and ex- 
amples of statutory grants there cited. 

3 Lord Wensleydale holds, in Row- 
botham v. Wilson, 1856,8 H. L. Ca. 348, 
367, that the right to have the surface 
supported by the adjacent strata is the 
proper subject of a grant, as far as it 
affects the lands of the grantor. Lord 
Chelmsford holds (2b.) that the surface 
owner has no right of support capable 
of being transferred to another, but 
that a covenant may attain that end. 

4 Dunlop’s Trs. v. Corbett, 20 June 
1809, F.C. As to surface damages, 
see pp. 116-119, 197-203. 

5 Support is sometimes a servitude 

12 


“of necessity ” ; see Rankine, Landow. 
377; Richards v. Rose, 1853, 9 Ex. 
218. 

® Cal. Ry. Co. v. Sprot, 1856, 2 
Macq. 451; Bonomi v. Backhouse, ut 
sup.; Angus v. Dalton, ut sup., 4 Q. 
BaD e162 G9: 

7 Russell v. Watts, 1885, 10 App. 
Ca. 590. 

8 Rankine, Landow. 377 et seq. 

® Cochrane v. Ewart, 1860, 22 D. 
358 ; aff. 4 Macq. 117, and Lord J.-C. 
Moncreiff in M‘Laren v. Glasgow, etc. 
Railway Co., 1878, 5 R. 1042, 1048. 

10 Cal. Ry. Co. v. Sprot, 1856, 2 
Macq. 451. By “the grant” is meant 
the last grant if there have been more 
than one. Richards v. Jenkins, 1868, 
17 W. R, 30. 
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alienated, this rule has no application; and it has been held in 
such cases that if the grantor intends to reserve any right over 
the tenement granted, he must do so expressly.! Lord Justice 
Thesiger thus stated the law upon this point: “The first pro- 
position is, that on the grant by the owner of a tenement of part 
of that tenement, as it is then used and enjoyed, there will pass 
to the grantee all those continuous and apparent easements (by 
which, of course, I mean quasi-easements), or, in other words, all 
those easements which are necessary to the reasonable enjoyment 
of the property granted, and which have been, and are, at the 
time of the grant used by the owners of the entirety for the 
benefit of the part granted. The second proposition is, that if the 
grantor intends to reserve any right over the tenement granted, it 
is his duty to reserve it expressly in the grant.” Again he says: 
“Tn the case of a grant you may imply a grant of such continuous 
and apparent easements, or such easements as are necessary to 
the reasonable enjoyment of the property conveyed, and have 
in fact been enjoyed during the unity of ownership ; but that, with 
the exception of easements of necessity, you cannot imply a 
similar reservation in favour of the grantor.”? The circumstances 
under which an implied grant of the right of support may arise 
are: where the surface is weighted with buildings at the time of 
the severance; where the surface is feued out or retained for 
the express or imphed purpose of being covered with such 
structures; or where the erection of such structures is necessarily 
in the contemplation of the parties. If the weight caused by 
buildings, or by a railway,’ or by an artificial watercourse, be 
upon the land at a time when such land is severed from the 
adjoining land, there is primd facie an implied grant or reserva- 
tion, as the case may be, of the right of support for such buildings 
or railways or watercourses. Where land is purchased, or 
excepted from a purchase, for a particular object known to both 
parties at the time of purchase, there is primd facie an implied 
grant or reservation of a reasonable degree® of support for the 


‘Lord Westbury in Suffield v. 6 App. Ca. 792, 826; Rigby v. Bennet, 
Brown, 1863, 33 L. J. Ch. 249, 257. 1882, 21 Ch. D. 559, 567; Pyer v. 
? Wheeldon v. Burrows, 1879, 12 Carter, 1857, 1 H. & N. 916, discussed 


Ch. D. 31, 49. in Rankine, Landow. 382, 383 ; and 
$ 10. pp. 58, 59. Lord Westbury in Suffield v. Brown, 
* Richard v. Rose, 1853, 9 Ex.218; ut sup. 

Gayford v. Nicholls, 1854, 2b. '702 ; 5 Cal. Ry. Co. v. Sprot, 1856, 2 


Murchie v, Black, 1865, 19 C.B. N. Macq. 451. 
S. 190, 208 ; Richards v. Jenkins, 1868, ® See supra, p. 167, as to what is 
17 W. R. 30; Dalton v, Angus, 1881, meant by “reasonable support.” 
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execution of the object. Therefore, where the object of the 
purchase of land is the erection thereon of a building} railway, 
or canal, the grantor conveys by implication the right of support 
for it. It is immaterial whether the purchase is voluntary or 
compulsory, as, for example, under the power of an Act of 
Parliament ;* or whether it is or is not stated in the instrument 
of severance.? Nor is the right affected by the use to which 
the building, railway, or canal is applied. If land is put to an 
entirely different use to that which is mentioned in the grant, 
the party so using it has no primd facie right of support: thus 
if a grant be made for such a purpose as that of grazing, and 
the grantee builds a railway upon it, he will, if the support be 
removed, be primd facie without a remedy.7 
right may be modified by circumstances.8 
two adjoining tenements sells one of them, excepting the under- 
lying mines, stipulating that he shall not be liable for any damage 
caused by the working of them, this does not free him from 
habilty for damage to the tenement by lateral workings under 
the other tenement.® And if he sells it for the erection of 
buildings, a similar stipulation may not exempt him from 
liability for damage done to the buildings by such lateral work- 
ings; although, if it had been unburdened by buildings, the 
workings would not have caused it to come down.” Similarly, 
where Acts of Parliament confer on local authorities power to 
“carry any sewer into, through, or under any lands whatsoever 
within their district,” or words to a like effect, a right is by 
implication conferred to have the sewers supported by the sub- 
jacent minerals; and this right is not confined to those parts of 


The prima facie 


1 Aspden v. Seddon, 1876, 10 Ch. 
App. 394, 401, 1 Ex. D. 496, 506 ; Dal- 
ton v. Angus, 1881,6 App. Ca. 792, 826. 

2 Cal. Ry. Co. v. Sprot, 1856, 2 Macq. 
451; N.-E. Ry. Co. v. Elliot, 1860, 1 J.& 
H. 145 ; Elliot v. N.-E. Ry. Co., 1863, 
110) Tél, Ie ChE BBBIS ISLAID, Mat, (Coy oe 
Crosland, 1863, 4 De G. F. & J. 550, 
559; G. W. Ry. Co. v. Bennet, 1867, 
L. R. 2H. L. 27, 40; Rigby v. Bennet, 
1882, 21 Ch. D. 559, 567, 569. 

3 Cases in note 2; and Siddons 
ge Short, 7 1877,02°C) PR DIN 77 ; 
Pountney v. Clayton, 1883, 31 W. R. 
11 Q. B. D. 820; Dixon ». Cal. Ry. 
@o.71880, 7 R. (H. .) 116, 6 App. 
Ca. 829. 


4 Siddons v. Short, ut sup.; Dixon 
v. Campbell, ut sup. : 

5 Siddons v. Short, ut sup. 

6 Cal. Ry. Co. v. Sprot, wé sup. ; 
N.-E. Ry. Co. v. Elliot, ut sup. 

7 Cal. Ry. Co. v. Sprot, ut sup. 

8 Rigby v. Bennet, ut sup. 567 et 
seq. 

9 See supra, p. 176. 

10 Aspden v. Seddon, 1875, 1 Ex. 
D. 496, 506. 

11 Re Dudley, 1881, 8 Q. B. D. 86, 
decided under Public Health Act, 
1875, distinguished from Met. Bd. of 
Works v. Met. Ry. Co., 1869, 4 L. R. 
CHES 192: 
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the subjacent minerals lying mathematically beneath the sewers.* 
Again, gas pipes were vested by statute in a company, with 
power to lay down and from time to time maintain additional 
and other mains and pipes, and to do all such acts as they might 
think proper for supplying gas. It was held that the company was 
entitled to have both the original and additional and other mains 
and pipes supported by the subjacent minerals; but that it would 
have been otherwise if there had been no statutory powers con- 
ferred.2 If, however, it can be shown to have been in the 
contemplation of parties to a purchase that an artificial weight 
might, at a then future date, be placed upon the land purchased 
or excepted, a grant or reservation of support for that weight 
will be implied. Thus where a purchaser of land, from which 
the minerals were reserved with power to work them on payment 
of surface damages, covenanted that the land, “or any buildings 
now or hereafter to be erected thereon,” should not be used for 
certain purposes, it was held that the seller was liable for so 
working the mines as to injure buildings erected subsequent to 
the sale.® 

(c) Prescription.—There seems no reason to doubt, though it 
has never been expressly decided in Scotland, that the servitude 
of support, like other positive servitudes,t may be acquired by 
prescription. That is to say, that although the surface owner 
has not, in every case, a prima facie right to support for all 
reasonable buildings that may be put upon the surface, still the 
peaceable possession of a building supported by subjacent or 
adjacent soil in the ownership of another party is sufficient to 


1 Re Dudley, 1881, 8 Q. B. D. 94- 
96. See also L. & N. W. Ry. Co. ». 
Evans, 1889, 22 Q. B. D. 318 ; stated 
infra, p. 205. 

2 Normanton Gas Co. v. Pope, 1883, 
52 L. J. Q. B. 629. In Mid-Calder 
Gas Light Co. v. Oakbank Oil Co., 
1891, 18 R. 788 (a case which turned 
upon contract), a gas company laid 
down pipes through lands belonging 
to a proprietor who subsequently let 
the shale to an oil company. The 
working of the shale caused subsid- 
ence which damaged the pipes belong- 
ing to the gas company, who sued 
the oil company for damages. There 
was no averment of neghgence. Lord 
M‘Laren said: “The pipes do not 
belong to the owner of the surface, 


and therefore there is no obligation 
quast ex contractu, or in respect of 
neighbourhood, obliging the mineral 
owners to give support to those pipes.” 
792. See also Allan v. Robertson’s 
Trs., 1891, 18 R. 932, and White v. 
Dixon, 1883, 10 R. (H. L.) 45. 

5 Berkly v. Shafto, 1863, 15 C. B. 
N.S. 79. 

* As to the nature of the right 
when land is in its natural state, see 
supra, p. 166, and in a non-natural 
state, supra, p. 170. 

5 Rankine, Landow. 434. 

6 Rogers v. Taylor, 1858, 2 H. & N. 
828 ; Dalton, 1881, 6 App. Ca. 749, 
782 ; Browne v. Robins, 1859, 4 H. 
& N. 190, 193 ; cf. Richards v. Jenkins, 
USCS wlio lens os 
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sepa a tl 
presume a grant of a right to a continuance of the support. 

But this possession can only confer the right if exercised on a Possession 
proper title and according to law;? and only if the servient ™t be legal. 
owner was capable of making a grant,’ and knew or might have 
known that some alterations as to support were being made;¢ 

and in the latter case it is not necessary that he should have 

also known the extent or details of the alterations.® If false 

or misleading information is given, or the weight is imposed 
surreptitiously, no right can be acquired by adverse possession.® 

It was formerly doubted whether this presumption of the grant 

of the right of support arising from prescriptive possession could 

be defeated if the enjoyment of the right was dissented from by 

the servient owner ;7 but this doubt was set at rest in the case 

of Dalton v. Angus,$ a decision in favour of the possibility of so Dalton ». 
acquiring it. In that case two adjoining houses, which were 48" 
estimated to be upwards of a hundred years old, had been 
occupied as dwelling- houses by the respective predecessors in 

title of the plaintiffs and the defendants until about twenty-seven 

years before the date of the defendants’ excavations. The plaintiffs’ 
predecessor then converted his house into a coach factory; and, 

in doing so he concentrated on one particular spot of the 
defendants’ soil a weight to which the entire range of that soil 

had previously contributed support. The defendants’ predecessor 

was competent to grant the right of support; and he knew, or 

might have known, that alterations were in fact being made. 

The plaintiffs’ predecessor acted openly and without deception 

or concealment; but without having obtained from the defendants’ 
predecessor any grant of the right of support, or any assent to 

the use of such support. The defendants took down their house 

and dug cellars in the soil; with the result that the whole factory 


See 


! Established by a chain of English 
decisions: Stansell v. Jollard, 1803, 
1 Selw. N. P. 11th ed. 457 ; Partridge 
v. Scott, 1838, 3 M. & W. 220; Dodd 
v. Holme, 1834,1 A. & E. 493, 503, 
505; Hide v. Thornborough, 1846, 
2C. & K. 250 ; Gayford v. Nicholls, 
1854, 9 Ex. 702; Bonomi v. Back- 
house, 1859) 28) Ln Js QO) B5378%; 
Rowbotham v. Wilson, 1860, 8 E. 
& B. 123, 140; Dalton v. Angus, 
1881, 6 App. Ca. 740, 792, 826; 
Lemaitre v. Davis, 1881, 19 Ch. D, 
281. 

2 Te, nec vt, nec clam, nec precarto ; 


in other words, as of right. 
Ersk. ii. 1. 20; and see infra, pp. 128, 
237. 

% Angus v. Dalton, 1878, 4 Q. B. D. 
162, 186. 

‘Dalton v. Angus, ut sup. 801, 
828. 

5 Tb, 801, 802, 808. 

6 Tb. 801, 802, 827, 828; and see 
Lemaitre v. Davis, ut sup. 

7 Cases in note 1; and Arkwright 
v. Gell, 1839, 5 M. & W. 203; 
Solomon v, Vintners’ Co., 1859, 2 H. 
& N. 598, 599, contra. : 

§ Dalton v. Angus, ut sup. 
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fell. It was held that the plaintiff was entitled to recover; and 
the law applicable to the case was laid down as follows: Un- 
interrupted enjoyment for twenty years of the right of support 
for land in its non-natural state raises a presumption of the 
grant of the right; assuming that the servient owner was 
competent to make a grant, knew or might have known that 
some artificial weight existed, and that the dominant owner 
acted without deception or concealment.! In this case the 
possession was neither vi nor precario; but questions arose as to 
whether it had been clam,? though it was held not to be so upon 
the evidence. Lord Blackburn was of opinion that in cases where 
the enjoyment was in the beginning wrongful and the owner of 
adjoining land may be said to have lost the full benefit of his 
rights by delay, it may be a fair test of whether the enjoyment 
was open or not to ask whether it was such that the owner of 
the adjoining land, but for his delay, must have known what the 
enjoyment was, and how far it went. But in the case of support 
where there is no delay and the rights of the owner of adjacent 
land are curtailed for the public benefit, no more is requisite 
than to let the enjoyment be so open that it is known that some 
support is being enjoyed by the building.® 

To interrupt the prescription by removal of support would, in 
many instances, involve great expense,‘ and, especially in mining 
cases, useless labour, as lands are frequently purchased for the 
express purchase of keeping the mines unworked. Removal of 
support might ruin the property of the servient owner, and that 
when his interests did not require it. Loss would accrue to both 
parties, and he would run the risk of having it shown that his 
neighbour’s property, even in its natural state, would have fallen 
by the withdrawal of support, and of being made liable, on the 
principle of Brown v. Robins.6 Again, as one is within his legal 
rights in imposing artificial weight upon his own ground, it is 
difficult to see on what ground an action to resist the acquisition 
of the right could be supported. These considerations were in 
view of the Court in the case of Dalton v. Angus,’ where the law 
of Scotland with regard to support was adverted to in the judg- 


1 See Angus v. Dalton, 1881; affd. Gell, 1839, 5 M. & W. 203; Webb v. 
Dalton v, Angus, 6 App. Ca. passim; Bird, 1863, 13 C. B. N. S. 841. 
particularly 796, 797, 801, 802, per 51859, 4 H. & N. 186, see supra, 
Lord Selborne. Cf. Sturges v. Bridge-  p. 174. 


man, 1879, 11 Ch. D. 852. 6 Dunlop v. Corbett, June 20, 1809, 
2 Ib, 801, 827. HG 
3 Tb. 828. 7 Ut sup. 


4See Parke, B., in Arkwright v. 
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ments, and they are equally applicable to Scotch as to English 

law. The remedy of interruption by withdrawal of support Actual inter- 
certainly exists, though in many cases no one having a regard ‘ption seems 
for his own interests would exercise it in order to prevent his ice ee 
neighbour from enlarging his servitude. “So long as it does not acisition by 
suit his purpose or his interest to do this, the law which allows a eee 
servitude to be established or enlarged by long and open enjoy- 

ment, against one whose preponderating interest it has been to be 

passive during the whole time necessary for its acquisition, seems 

more reasonable, and more consistent with public convenience and 

natural equity, than one which would enable him, at any distance 

of time (whenever his views of his own interest may have under- 

gone a change), to destroy the fruits of his neighbour's diligence, 

industry, and expenditure.” ? 

The mere erection of buildings upon the surface does not pre- Dominant 
vent a mineral owner from continuing to work subjacent minerals, °“™ "st ** 
F x reasonably to 
if entitled to work them so as to bring down the natural surface.? acquire 
In order to acquire a right of support for land in its non-natural spport- 
state, the dominant owner must have acted reasonably and without 
negligence. For example,if injury to an artificial structure, which 
would otherwise have had a prescriptive * right of support, can be 
shown to be due to faulty construction or to the selection of an 
insecure site, the owner cannot, primd facie, recover against the 
servient owner for removal of support.® The servient owner will 
be liable, however, if, notwithstanding the condition of the 
dominant tenement, no injury would have been sustained but 
for his withdrawal of support. If the servient owner accelerates 
an injury,’ the owner of the damaged property may recover in 
proportion to the damage sustained.® 

Statutory Provisions regarding Support.—Besides the 
statutory provisions elsewhere noticed,® there fall to be considered 
those relative to purchases, compensation for not working, damages 
for severance, and the right of inspection. It must be kept in 
view that the rights acquired by a railway company cannot be 
limited by any personal contract between sellers and purchasers 


16 App. Ca. 793, 818, 831. W. 220, 229; Woodall v. Hingley, 1866, 

2 L. Ch. Selborne, 7b. 797. i4e Ti, 0 ING Sy UGA. 

3 Rowbotham v. Wilson, 1856, 6 E. 6 Richards v. Jenkins, 1868, 17 W. 
& B. 593, 605; 8 2b. 123; 8H. LC. R. 30, 32, 33. 


348, 365. 7 Dodd v. Holme, wt sup. 505- 
4Similarly when the right is 507. 
founded on express or implied grant. 8 Walters v. Pfiel, 1829, M. & M. 


5 Dodd v. Holme, 1834,1 A.& E. 362; Dodd v. Holme, wé sup. 
493 ; Partridge v. Scott, 1837, 3 M. & 9 Supra, pp. 37-41, 80-82, 161-163. 
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of the surface or of mineral estate beneath. Minerals were sold 
with absolute warrandice, and with power to the disponee to use 
the surface for necessary mining operations. Subsequently a 
railway company purchased a portion of the surface, which 
rendered it impossible for the seller to implement his obligation 
with respect to the surface. The purchaser was held entitled to 
damages for loss already sustained and for what might be sus- 
tained as against the seller, but not against the railway company.’ 

(a) Purchases.2—A railway or waterworks company, having the 
usual powers to purchase lands, have, under secs. 6, 17 et seg. of the 
Lands Clauses (Scotland) Act,’ and sees. 6,16 et seg., 70 et seg. of the 
Railway Clauses Consolidation (Scotland) Act,* or secs. 12 and 18 
et seq. of the Waterworks Clauses Act,’ power to purchase mines and 
minerals. There are no clauses in the Lands Clauses Act similar 
to secs. 70-78 of the Railway Clauses Act, and secs. 18-27 of the 
Waterworks Clauses Act. Purchasers under the Lands Clauses 
Act have no power to elect to buy the surface only; they must 
buy the whole of the lands a cawlo usque ad centrum, including the 
mines. Hence purchasers under the Railway Clauses Consolida- 
tion Act and the Waterworks Clauses Act are in a better position 
than purchasers under the Lands Clauses Act.’ They may 
purchase the mines and minerals separately from the rest of 
the lands from the surface to the centre, notwithstanding that they 
have already bought the surface as a separate tenement.§ The 
power they have of preventing mineral workings by paying com- 
pensation does not restrict their power of purchase.2 But their 
power of purchase is restricted to mines and minerals lying under- 
neath lands within the prescribed limits and within the prescribed 
time. These provisions of the railway and similar statutes 
invert the general rule of common law,!° viz. that a conveyance 
of land for a specified purpose implies a warrandice that the 
grantor shall do nothing to render the land unfit for the purpose 
for which it is sold—a principle which deprives the owner of 


1 Russell v. Malcolm, 1853, 15 D. 
436. 

2 See p. 37 et seq. 

38 &9 Vict. c. 19, ss. 16 et seq., of 
the English Act, 8 & 9 Vict. ¢. 18. 

48 & 9 Vict. c. 33, ss. 6, 77, of the 
English Act, 2b. ¢. 20, 

NO) es IE Wailers @, Tf. 

® Pountney v, Clayton, 1883, 31 
W. R. 664, 11 Q. B. D. 820, 833. See 
Errington, note 8, pp. 573-578. 


7 Ib. per Brett, M. R., 833. They 
cannot merely purchase the strata 
through which they desire to construct 
atunnel. Met. Ry. Co. v. Cosh, 1880, 
13 Ch. D. 607, 616. See and com- 
pare Macbrayne v. Glasgow City 
Union Ry. Co., 1883, 10 R. 894. 

’ Errington v. Met. Ry. Co., 1882, 
19 Ch. D. 559. 

® Tb. 570, 575. 

10 Deas on Railways, 168. 
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reserved minerals of the right to work them in any way which 
would injure the railway, of any claim for the loss he suffers by 
being obliged to afford the line all necessary support,! and of 
working his own minerals adjacent to the railway, if that cannot 
be done with safety to the line? The effect of secs. 71, 72 is to 
deprive the railway of their common law rights, and to substitute 
therefor power of purchase, and of preventing the working of 
them, if not purchased, by the payment of compensation. Hence, 
if the company refuse to purchase or make compensation, the 
party in right of the minerals may work them, even though that 
might result in bringing down the surface ;* and, in such a case, 
the company has no claim for damages if the working has been 
proper. Nor is such a case affected by a provision in a special 
Act, that the minerals shall be worked in such a manner that “no 
injury shall be done”; such a phrase meaning merely that no 
unnecessary injury is to be done by working in an improper manner.® 
(0) Compensation for not Working.—A railway company is given Compensation. 
the power of preventing the working of minerals that may 
endanger their line.” The power of preventing the working of Railway 
mines and minerals by payment of compensation applies to mines ee 
outside the territorial limits, and is exercisable at all times. The s. 71, applies 
company is the judge of the question of danger, but they can only beyond limits. 
stop workings on payment of compensation.? They do not, how- 
ever, acquire a right of property in the minerals; for although 
they can prevent the owner from working them, they cannot work 
them themselves.1° 
The “owner, lessee, or occupier” entitled to give notice of Who may give 
intention to work, under sec. 71 of the Railway Clauses Consolida- 2H? of 


intention to 


tion (Scotland) Act, 1845, means the person who has the right to work. 


1 Cal. Ry. Co, v. Sprot, 1854, 16 D. 
559; rev. 1856, 2 Macq. 449; Lord 
Cranworth in G. W. Ry. Co. »v. 
Bennet, 1867, 2 L. R. H. L. 27, 40; 
Cal. Ry. Co. v. Belhaven, 1857, 3 
Macq. 56; Wakefield v. Buccleuch, 
1866, 4 Eq. 613; N.-E. Ry. Co. v. 
Elliot, 1863, 10 H. L. C. 333. 

2 Mid. Ry. Co. v. Checkley, 1867, 
4 Eq. 19; Cal. Ry. Co. v. Sprot, ut sup. 

3 Lord Cranworth in G. W. Ry. 
Co. v. Bennet, ut swp.; Mid. Ry. Co. v. 
Checkley, ut swp.; Dudley Canal Co. 
v. Grazebrook, 1830, 1 B. & Ad. 59. 

4 Fletcher v. G. W. Ry. Co., 1859, 
98 Ty, J. Bx. 147 329 2b. 253: 


5G, W. Ry. Co. v. Bennet, ut sup. ; 
Wyrley Canal Co. v. Bradley, 1806, 
7 East, 368 ; Dudley Canal Co., cet. 

6 Stourbridge Canal Co. v. Dudley, 
1860, 30 L. J. Q. B. 108; Swindell v. 
Birmingham Canal Co., 1860, 29 
L. J. C. P. 364; Dudley Canal Co., 
cit. n. 3. 

78 & 9 Vict. c. 33, ss. 71, 72. 

8 Errington v. Met. Ry. Co. 1882, 
19 Ch. D. 570, 575. 

9 Mid. Ry. Co. v. Checkley, ut sup.; 
Errington, cit. p. 571; Clippens Oil 
Co. v. Edin. Water Trust, 1887, 24 S. 
L. R. 398. 

10 Errington, cet. p. 575. 
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presently work the mine in question.! To justify the giving of 
notice, there must be a real and bond fide desire to work the mines, 
either by the owner himself or those in his right; but it is not 
necessary that the owner himself should intend to work them.? 
And the compensation to be made under these sections as the 
price of stopping an intended working, means the compensation 
to which such person is individually entitled according to his 
interest. Accordingly, the amount of it varies from the whole 
value of the minerals to any part thereof proportionate to the 
interest.? A reversioner on a lease cannot obtain compensation 
under these sections; his remedy is under sec. 6 of the Railway 
Clauses Consolidation Act, or sec. 6 of the Waterworks Clauses 
Act, the word “lands” in those sections including “ mines.’”* 

In Great Western Railway Company v. Smith,> a company 
purchased the surface, but not the subjacent coal; and after the 
construction of a part of the railway the owner leased the coal at 
an acreage rent, the lessee contracting to work out all the coal 
during the lease. The lessee, having given notice of intention to 
work within the forty yards limit, obtained compensation, and 
the coal was left unworked. The lessee surrendered the lease to 
the landowner, who sold the mine to the defendant. Shortly 
before the expiry of the lease the defendant gave the company 
notice of his intention to work, claiming compensation without 
regard to their previous payment to the lessee. The company, 
having regard to their previous payment, offered the defendant 
compensation merely in respect of loss of royalties to which he 
might have been entitled under the lease, as provided by sec. 6 © of 
the Railway Clauses Consolidation Act, pleading that the Legis- 
lature never intended them to pay twice over for the same coal. 
Their contention was sustained.’ If notice has been given and 
compensation paid for one kind of mineral, such as coal, under the 
provisions of these Acts, the owner is not precluded from giving 
notice and receiving compensation for a different kind of mineral, 
such as ironstone mixed with the coal.§ 


1 Mid. Ry. Co. v. Miles, 1886, 33 6 Sec. 6 deals with payment of coni- 


Ch. D. 632. pensation to “owners and occupiers 
2 Mid. Ry. Co. v. Robinson, 1889, of, and all other parties interested in, 
15 App. Ca. 19. the lands” purchased. 
3 Smith v. G. W. Ry. Co., 1877, 3 7 See form of decree at8 App. Ca. pp. 
App. Ca. 165, 178-180, 191. 183,192,193. Itaftirmed 2 Ch. D.235. 
4 1b.; and Holliday v. Wakefield 8 Smith v. G. W. Ry. Co., ut sup. per 
UESKEWIG AXe (Es, Sil, Lord Cairns, p.182. In the case of com- 


51875, 2 Ch. D. 235; aff.3 App. panies not under these Acts, but under 
Ca. 165. others,it may be that owner and lessee 
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Thirty days’ notice must be given to the company of the Notice and 
owner’s intention to work out the minerals, but there is no time CUM? notice. 


fixed for the company to give a counter notice to pay for minerals 
unwrought.'| They may do this whenever they find it desirable or 
necessary.” A mine owner who has given the statutory notice 
does not lose his right to compensation merely by afterwards 
proceeding to work the minerals ;? such working only entitles the 
company to damages or interdict in independent proceedings, or 


to a reduction in the amount of compensation ;* but a notice once Withdrawal 


given cannot be withdrawn, unless by consent, Loss due to injury °! notice. 


not yet sustained, if calculable, may be the subject of compensation.* 


Ii before the expiry of the thirty days’ notice required by sec. Refusal to pay 
71 of the Railway Clauses Consolidation (Scotland) Act, 1845,> the compensation. 


company do not state their willingness to pay compensation for 
mines to be left unworked within the forty yards limit, the mine 
owner, lessee, or occupier is at liberty to work them in such manner 
as he shall think fit, for the purpose of getting the minerals therein 
contained; and if any damage is caused by his failure to work in 
compliance with this restriction, he is liable to make it good.® 
But the mere facts that the usual mode of working surface 
minerals is by open workings, and that open workings would 
involve a trespass upon the property of the company, do not entitle 
the company to prevent surface minerals being worked by under- 
ground excavations; otherwise they could prevent the working 
of surface minerals altogether.? Where damage arises to a mine, 
partly from subsidence lawfully caused after a company’s refusal 
to purchase subjacent minerals and partly from the company’s 


negligence, the mine owner has a good cause of action.® 


have each an interest which entitles 
them to share in compensation from 
the same minerals. Barnsley Canal 
Co. v. Twibell, 1843, 7 Beay. 19. See 
Pountney v. Clayton, 1883, 31 W. R. 
664, per Bowen, J., 668, as to owner 
of surface in certain cases being 
entitled to share in mine owner’s 
compensation ; also 8 Q. B. D. 838 et seq. 

1 Ry. Cl. Con. Act, 1845, 8 & 9 
Viet. c, 33) 8) 71; Waterw. Clr Act, 
1847, 10 & 11 Vict. c. 17, 8. 22. 

2 Dixon v. Cal. Ry. Co., 1880, 7 R. 
(H. L.) 116, 5 App. Ca. 820; Mid. 
Ry. Co. v. Haunchwood, ete. Co., 
1882, 20 Ch. D. 552, 561. 

3 Swindell v. Birmingham Canal 
Co., 1860, 9 C. B. N.S. 241, 279. 


4 Infra, pp. 188, 195. 

58 & 9 Vict. c. 33,8. 71 ; English 
Act, 8 & 9 Vict. c. 20, 8. 77. 

68 & 9 Vict. c. 33, s.72. Compare 
the English Act, “in a manner pro- 
per and necessary for the beneficial 
working” of the mines, and accord- 
ing to usage ; G.W. Ry. Co. v. Bennet, 
1867, L. R. 2 H. L. 38, 39, 42; Pount- 
ney v. Clayton, 1883, 31 W. R.664, 665, 
666 ; 8 Q. B. D. 820. 

7 Mid. Ry. Co. v. Haunchwood, ete. 
Co., 1882, 20 Ch. D. 552, per Kay, J., 
560, 561; Mid. Ry. Co. v. Miles, 
1886, 33 Ch. D. 632; Ruabon Brick, 
etc. Co. v. G. W. Ry. Co., [1893],1 Ch. 
427. 

8 Bagnall v. L. & N.-W. Ry. Co., 
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The distinction between the right to compensation and the 
right to sue for damages was brought out in Bagnall v. London 
& North-Western Railway Company,! in which a mine owner 
recovered damages against a railway company for not sufficiently 
keeping off water from his mine. Claims properly the subject of 
compensation are those founded upon injurious affection by the 
works of the company, not those founded upon wrongful conduct.? 

(c) Damages for Severance.—A company purchasing lands under 
sec. 74 of the Railway Clauses Consolidation (Scotland) Act, 1845, 
or sec. 25 of the Waterworks Clauses Act, 1847, is bound “from 
time to time” to compensate a mine owner for all expenses and 
loses he may sustain by severance.? It has been held that a mine 
owner is entitled, notwithstanding the words “from time to time,” 
to have included in the compensation items for losses or expenses 
not then actually sustained, but which would necessarily be sus- 
tained or incurred in working the mines, and which were capable of 
being immediately estimated with reasonable certainty. Accord- 
ingly, in Whitehouse v. Wolverhampton Railway Co.,f where a 
railway company stopped the workings of a mine, and rendered it 
necessary for the mineral owner to sink a new pit on the other 
side of the line, additional “ expense and loss” was held to have 
been caused for which they were responsible to pay compensation. 
In addition to this, the following items were held within the pro- 
visions: the expense of a new engine and shaft; the expense of 
working it during the time that it would be an extra expense, and 
the price of additional land purchased for depositing soil. Again, 
in Midland Railway Co. v. Miles,® it was held that the owner of 
lands contiguous to a triangular portion of land enclosed by the 
railway company to whom he had sold it, reserving the minerals, 
was entitled to work within the triangle, and was entitled to 
obtain compensation for extra “ expenses,” on account of having 
to work them by tunnels under the railway. 

Sec. 74 of the Railway Clauses Consolidation (Scotland) Act 
further provides for compensation being made “for minerals not 
purchased by the railway company, which cannot be obtained by 
reason of making and maintaining the railway”; a different 


1862, 7 H. & N. 423, 31 L. J. Ex. Act, 8 & 9 Vict. c, 20, s. 81; 10 Vict. 
131, 140. c. 17, 8. 25. 
1 See note 8, p. 187. #1869, L. R. 5 Ex. 6 See also 
? See Bramwell, J., in Bagnall v. Cromford Canal Co. v. Cutts, 1848, 
L, & N.-W. Ry. Co., 1862,7 H. & N. 5 Ry. Ca. 442. 
451. 5 See Cleasby, B., 2b. L. R.5 Ex. 14, 
38 & 9 Vict. c. 33, s, 74; English 6 1886, 33 Ch. D. 632; affg. 30 Ch. 
D. 634. 
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case from sec. 71, which deals with minerals which the owner is No notice 
“desirous of working.” Nothing is said in sec. 74 about notice ; 24e see 74, 
hence a mine owner need not give notice of his intention to work Aen 
minerals, the working of which has been rendered impossible by the slidation Act. 
making and maintaining of the railway! Under this section the Profits recover- 
mine owner is entitled to profits;? and purchase by the railway, able. 

not of land but of the right to tunnel, places the parties in the 

same position guoad the minerals as if there had been a purchase 

of land? In Holliday v. Wakefield,‘ a case in which compensation Holliday ». 
was claimed, not only for the value of land but for “ injurious affec- Wakefield. 
tion and prospective damage,” under secs. 6, 22, 25, and 27 of the 
Waterworks Clauses Act, 1847, Lord Watson said, concerning the 
enactments of sec. 25, which provides for payment of compensation 

for severance damage: “They refer back to the clauses already 

noticed, for ascertainment of the unworked minerals in respect of 

which compensation is to be paid; and the provision that payment 

shall be from time to time indicates, not that the whole claim of 

the mine owner is to be ascertained and paid upon an estimate 

formed before working has begun, but that compensation is to be 

made as often as, in the course of working, and after there has 

been an opportunity of examining the workings, the undertakers 

notify their desire that the minerals shall be left unworked.”® 

And of sec. 27° he says: “I do not think that sec. 27 was meant 

to supersede the other clauses of the Act in cases where a full 

remedy is provided by these clauses; but I am of opinion that it 

was intended, and is sufficient, to cover every case of injury to 

mineral workings, in which the mine owner would otherwise have 

been deprived of his remedy. . . . The case of a mine owner who, 

at a distance of fifty yards from a reservoir, finds that he cannot 

push his workings farther in its direction without serious risk of 
discharging its contents into the mine, is not, in my opinion, 

within secs. 22 and 25, but is certainly within the provisions of 

sec. 27. Injury is done to the mine by the reservoir whenever, 

in due course of working, the minerals or part of them become 

either unworkable to profit, or altogether unworkable, by reason 

of the flooding which must accompany the working. Whenever 


1 Glasgow, ete. Ry. Co. v. Nitshill Co. v. Crosland, 1862, 32 L. J. Ch. 
Coal Co., 1848, 11 D. 327; rev. on 353; Hodges on Railways, i. 238 ef 
another point, 1850, 7 B. App. 325. seq. 

2 Barnsley Canal Co. v. Twibell, (SOU waa Col: 

1844, 13 L. J. Ch. 434. 5 Ib. 100. 

3. & N.-W. Ry. Co. v. Ackroyd, 6 Which saves the undertakers’ 

1862, 31 L. J. Ch.588. See N.E. Ry. liability to action. 
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that state of matters occurs, the mine owner may, in my opinion, 
bring his action for removal of the nuisance, with the alternative 
of pecuniary damages, if the undertakers prefer not to remove it.”? 

(d) Right of Inspection of Working—A company purchasing 
land under the Railway Clauses Consolidation (Scotland) Act, 
1845, may enter and inspect the mines, and make use of the 
mining machinery for the purpose of ascertaining whether, in the 
working, sufficient support is left for the railway. If it appear 
that the mines are being worked contrary to the Act, they may 
compel the mine owner to take all necessary precautions for the 
protection of the railway.2. The Waterworks Clauses Act, 1847, 
contains provisions of a similar kind.’ 

Construction of ambiguous Provisions; generally.—The 
general rule of construction is that instruments of severance, 
whether by deed or under an Act of Parliament, are to be inter- 
preted according to their literal and natural signification. But 
if it appears from express words or from clear implication that 
a right of support is to be excluded, effect will be given to such 
an intention.6 <A right of support which would otherwise exist 
will not be excluded by implication founded on mere conjecture ;® 
and “no views of a conjectural kind as to what is or what is not 
reasonable can be admitted if the construction of a contract is 
plain and free from any real ambiguity.”’ Thus the existence 
of a royalty, although indicating the alienation and removal of 
almost all the minerals let on lease, is not of itself sufficient to 
disturb the presumption that the right of support is reserved.$ 
Such facts are only elements to be taken into consideration in 
ascertaining whether the right is taken away.® Nor is a clause 
giving full liberty of working and winning sufficient to disturb 
the presumption that the right of support is granted or reserved.!° 
A clause binding a superior to pay for the damage a feuar “should 
happen to sustain through leading or setting down of the shanks,” 


1/1891], A. C. 101. 

* Secs. 76-78. See secs, 83-85 of 
the English Act. , 

PLOW Viet Gaal 7acke 20: 

4 Bell, Pr. 524. 

5 See supra, p. 175. 

® Proud v. Bates, 1865, 34 L. J. Ch. 
406, 412. 

7 Per L. Ch. Selborne in Buchanan 
v. Andrew, 1873, 11 M. (H. L.) 17. 

8 Davis v. Treharne, 1881, 6 App. 
Ca. 460. 

9 Ib.; cf. Chapman v. Day, 1883, 47 


L. T. N. 8. 705; Mundy v. Rutland, 
1883, 23 Ch. D. 81, where a lease 
reserving something to the lessor was 
held unintelligible, and the presump- 
tion in favour of a right to the 
support of a demised seam prevailed. 
Buchanan v, Andrew, ut sup.; 
Harris v. Ryding, 1889, 5 M. & W. 
60; Roberts v. Haines, 1856, 6 E. & 
B. 643; 7 1b. 625; Proud v. Bates, ut 
sup.; Aspden v. Seddon, 1875, 10 Ch. 
App. 394, 402. See Rowbotham v. 
Wilson, 1860, 8 H. L. Ca. 363, 364. 
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was held not to import a discharge of the common law right to 
reparation for damage caused by subsidence.’ A proprietor of a 
coalfield let it to tenants who were authorised to work in a fair and 
regular manner. Superjacent to the coal seam there were seams 
containing alum, which had been previously let to a company under 
the description of “the whole ore in his? coal pits and coal wastes 
from which alum could be manufactured.” There was a declara- 
tion in the coal lease that the coal lessees should not “in any way 
injure the right of the parties” who had leased the alum. The 
coal was wrought by stoop-and-room, this being the only method 
by which the coal could be thoroughly wrought out; but it ren- 
dered impossible the working of the alum. It was held that the 
alum company were entitled to prevent the landlord or his tenants 
from removing the pillars in the coalfield necessary to support the 
roof after all the solid coal had been wrought out.2 And an agree- 
ment by a lessee to work “in the usual and most approved way,” 
according to the custom in the district, and compliance therewith, 
does not relieve him from liability for withdrawing support, if on 
other grounds he would have been lable. Such a contract refers 
only to the manner of working for mining purposes, consistently 
with the other legal rights of the parties. In White v. Dixon, a 
mine owner and surface owner held titles from a common author. 
There was nothing in the titles of either party that could be 
construed as importing a limitation of the right of support; and 
it was held that, having regard to the recognised mode of mining 
at the date of the respective grants (longwall working being then 
unknown), the surface owner was at common law entitled to have 
his land supported. It was also observed that a landowner may 
effectually dispone the surface, reserving not only the minerals, 
but a right to remove them without leaving any support to the 
surface.® 

On the other hand, an instrument which would otherwise be Deed excluding 
construed as excluding the right of support will not be construed cae 
as preserving it on the mere ground that it requires the minerals construed as 
to be “properly worked.” ” preserving it 


ee oes Q : by implication. 
Provisions restricting the Mine Owner’s Power of Working. 5... tion of 


powers of 
working. 
1 Bain v. D. Hamilton, 1867, 6 M. 1. 5 1881, 9 R. 375; aff. 10 R. (H. L.) 
2 The lessor’s. 45, stated infra, p. 202. 
3 Hurlet Alum Co, v. E. Glasgow, 6 Ib, per Lord Blackburn, p. 47. 
1850, 12 D. 704; aff. 7 B. App. 100. 7 Buchanan v. Andrew, ut sup. See 


+ Buchanan v. Andrew, 1873, 11 M. Bank of Scotland v. Stewart, 1891, 18 
(H. L.) 17; Davis v. Treharne, 1881, RB. 957. 
6 App. Ca. 464. 
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—An instrument binding the mine owner to work the minerals in 
a particular way, or to leave a portion of them unworked, may 
rebut the presumption in favour of the surface owner’s right of 
support; but to do this effectually, it must be framed so as not 
to be inconsistent with any intention to leave support for the 
surface! Thus in Roberts v. Haines,? it was held that the lord 
of a manor was not entitled to work at a greater distance from 
dwelling-houses than was specified in an Inclosure Act in such a 
manner as to interfere with the right of support. A similar 
decision was given in Dugdale v. Robertson,? a case turning upon 
a contract in a lease whereby support was secured for a part of 
the surface. But if there is a contract that all the coal let under 
a lease of certain lands is to be won, except a particular part 
reserved for the support of part of the surface, the grantor is 
taken to have given to the lessee a general power to disturb 
the surface ;* and it may even be the duty of the lessee to ex- 
ercise this power.® In Eadon v. Jeffcock,® a bed of coal was 
leased, the lessees agreeing to pay a certain minimum acreage 
rate for the coal, including such pillars as were necessary for 
the working of the mine, though they did not affect the support 
of the surface. Certain pillars necessary for the support of part 
of the surface were excepted from the lease, and were not to be 
worked at all. It was held that the exception of some of the 
pillars from the lease gave the lessees power to remove the other 
pillars mentioned in the lease so as to bring down the surface. 
In Hodgson v. Moulson,’ a lease providing that the lessees should 
work the mines in a workmanlike manner contained an express 
covenant that they were to “leave pillars of the said stone of 
sufficient strength to support the said mines.” The lease also 
provided that the clearing was to be according to the best 
methods known and employed in works of a similar character 
in the district. A surface damage clause in the lease was 
followed by one requiring pits and shafts to be filled up, and 
the surface restored at the expiry of the lease. It was held that, 
even though the lessees might have worked the mines in a 
workmanlike and usual manner, they were liable for damage to 
the surface, caused through its cracking and subsiding in con- 


1 Bank of Scotland v. Stewart, 1891, 5 Taylor v. Shafto, 1867, 8 B. & S. 


18 R. 957, infra, p. 204. 288; approving Shafto v. Johnson. 
21856, 6 EK. & B. 643; 7 2b. 625. 6 Kadon v. Jeffcock, 1872, L. R. 7 
3 1857, 3 K. & J. 695. Ex. 379. 


4 Shafto v. Johnson, 1863, 8 B. & 7 1865, 18 C. B. N. S. 332. 
S, 252, note. 
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sequence of sufficient pillars of stone not having been left to 
support the roof of the mines.! 

Provisions securing Compensation to a Mine Owner.—In Compensation 
Caledonian Railway Co. v. Sprot? a railway company was incor- Ca ae 
porated under a private Act, which, after giving the company Railway », 
compulsory purchasing powers, provided that landowners 5?rot ©. 
might except the mines in selling their lands, and that the 
company should in that event have no right of property in 
them. The Act also provided that compensation should be 
made to any owner who should sustain damage through the 
exercise of any of the powers thereby conferred. In 1834, Sprot 
conveyed to the company a portion of his land for railway 
purposes. The deed excepted the mines, with full power to 
search for, win, and carry away the minerals; no provision 
being made as to support. In 1850, Sprot began to work under- 
neath the land conveyed to the company, and also underneath 
his own adjacent lands. This was objected to by the company, 
who refused to give compensation for interrupting the workings. 

It was considered that the compensation mentioned in the Act 

referred exclusively to the execution of their powers by the 
company, and not to any damage Sprot might have sustained 

by his own act in having granted by implication the right of 
adjacent and subjacent support; and it was held that he was 

not entitled to work so as to withdraw support.? The same 
principle was followed in Elhot v. North-Eastern Railway Co.,* Elliot v. North- 
where a railway had power to purchase land under a special ee or 
Act,> sec. 27 of which reserved to the landowners the mines 

under the lands to be purchased by the railway company, with 

full working powers, “so that no damage or obstruction be done 

or thereby occur to or near such railway or other works.” ® 

See. 28 provided for the purchase of minerals to be left within 

twenty yards of masonry or buildings. Land was purchased, and 

a railway bridge erected thereon. Mining operations were com- 

menced beneath the bridge, and a suit was brought to restrain 

the withdrawal of support thereby occasioned. It was held (1) that 

the effect of the two sections taken together was that, except 


1 See Mostyn v. Lancaster, 1882, 51 3 Cf. R. v. Aire & Calder Nav. Co., 
L. J. Ch. 696, in which a covenant to 1861, 30 L. J. Q. B. 337, 351. 
leave pillars for support was incor- 4 1863, 10 H. L. Ca. 333. 
porated in a lease of mines by refer- 5 1834. 
ence to a prior lease of the same 6 See similar words differently con- 
subjects. strued in Dudley v. Grazebrook, infra, 
2 1856, 2 Macq. 449. p. 194. 
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within twenty yards underneath the masonry, there was no power 
under any circumstance to work, unless on the condition of 
causing no obstruction or damage; (2) that the working under 
sec. 28 meant working under the land conveyed; that this 
could only refer to subjacent working; and that the implied 
grant of the right of adjacent support was not therefore excluded. 
Similarly in North-Eastern Railway Co. v. Crossland,’ the right 
to get the minerals under land conveyed was by a special railway 
Act of 1830 expressly reserved to the landowner, provided that 
in working them “no damage or obstruction be thereby done or 
occur to or in such railway or works.” Soon after the Act was 
passed, land was purchased by the railway company, together with 
the privilege of making an arched tunnel therein. An Act of 
1836 gave another railway company a right of purchasing any 
minerals, the working of which might endanger their line. In 
1844 the second company purchased the rights of the first com- 
pany. The plaintiffs derived their title from the second company. 
The defendant, who represented the persons whose land had been 
purchased, gave notice to the plaintiffs in 1862 that he intended 
to work the minerals under and on each side of the tunnel, and 
called upon the plaintiffs to exercise their option of purchase. 
This they declined to do, claiming that their rights were governed 
by the Act of 1830, and sued for an injunction. Wood, V.-C., 
held that the Act gave the plaintiffs a right of support for the 
tunnel, and that they were entitled under the contract to lateral 
support. This judgment was affirmed on appeal? 

In Dudley Canal Co. v. Grazebrook,? an owner gave notice of his 
intention to work mines reserved from a compulsory sale of lands 
to a canal company, which he was not entitled to work, “ except as 
hereinafter mentioned.” Liberty was given to work in default of 
purchase : “ provided that in working such mines no injury be done 
to the said navigation.” The workings were ordinary and proper, 
and there was no negligence, but the aqueduct was injured. It was 
held that the only way of reconciling these words with the preceding 
provisions giving a compulsory power of sale was to construe “no 
injury” as meaning “no unnecessary or extraordinary injury”; and 
the company was accordingly held to be without a remedy.t The 
eee Ee Pe 

1 1862, 2 J. & H. 565. 

2 1862, 4 De G. F. & J. 550, 

3 1830, 1 B. & Ad. 59. 

* This decision was confirmed in 


Stourbridge Canal Co, v. E. Dudley, 
1860, 3 E.& E. 409. Cf. Birmingham 


Canal Co, v. E. Dudley, 1862, 7 H. & 
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decision was practically that the provisions were inconsistent 
with a right of support having been impliedly granted. This 
case was distinguished from Knowles v. London & Yorkshire 
Railway Co. in which owners of a coal mine under and near a 
canal having given to the company notice of their intention to 
work, the company declined to purchase or pay compensation for 
leaving the coal, and the owners worked the coal and damaged 
the canal. Their working was usual and not negligent, and no 
unnecessary damage was done except that support was withdrawn. 
The terms of the Canal Act were that nothing in it should affect 
the rights of land owners to the mines and minerals under the 
lands to be used for the canal, and that the owners might work 
them, “not thereby injuring, prejudicing, or obstructing the canal.” 
Provision was also made for treaty and agreement between the 
parties as to minerals being left unworked, so that the safety of 
the canal and mines should be insured, and that on payment of 
compensation the owners were to be restrained from working. It 
was held, following Cromford Canal Co. v. Cutts,? that the owners 
had a right to initiate proceedings to recover compensation for such 
minerals as should be thought proper to be left for the security 
of the canal or mine, but were liable in damages for working the 
mine to the injury of the canal. In this case there was no pro- 
tected belt of minerals to be left unworked, nor any provision for 
notice, nor power of sale, which there were in Dudley Canal Co. v. 
Grazebrook. Again, in Midland Railway Co. v. Checkley, the 
vendors of land through which a canal was made reserved the 
minerals, with power to get them, provided that the navigation or 
works of the canal were not damaged by the working. The 
usual powers were given to the canal company to stop mineral 
working within ten yards of the canal on payment of compensation. 
It was admitted that the owners of the canal could stop mineral 
working carried on at a greater distance than ten yards from the 
canal; but it was held that they could not do this without paying 
compensation, in the same manner as if the working had been 
within the ten yards. 

The principle of the decision in Dudley v. Grazebrook has 
been acted on in cases decided under the Railway Clauses Con- 
solidation Act, 1845.4 The first of these was Fletcher v. Great 
Western Railway Co. in which an owner gave notice of his 
intention to work mines within the forty yards limit. The company 


11889, 14 App. Ca. 248. 4 English Act, 8 & 9 Vict. c. 20; 
2 1848, 5 Ry. Ca. 442. Scotch Act, 8 & 9 Vict. c. 338. 
3 1867, L. R. 4 Eq. 19. 5 1859, 4 H. & N. 249; aff. 5 ab. 689. 
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having given notice that the workings were likely to cause 
damage, refused to pay compensation. It was proved that if 
the mines were worked the surface in its natural state would 
have come down; yet the right to support was held excluded, and 
compensation was held recoverable. This decision was confirmed 
by Great Western Railway Co. v. Bennet." 

The case of London & North-Western Railway Co. v. Ackroyd,’ 
in which a landowner granted a right of making a tunnel to a 
railway company, decided that the landowner’s right to work 
minerals under secs. 77, 78, and 79 of the Railway Clauses Con- 
solidation Act, 1845, was the same as if the land actually occupied 
by the tunnel had been purchased; and a bill filed to require the 
landowner to leave support for the tunnel was dismissed. Again, 
in Caledonian Railway Co. v. Henderson, a proprietor sold to a 
railway company “the perpetual servitude and right to use and 
occupy so much” of certain ground “as is at present used and 
occupied by the piers or pillars of their viaduct.” The company 
maintained that the servitude of support which they had purchased 
implied that their works should not be endangered, and that they 
should not be lable for compensation. It was held that their 
right was subject to the same conditions in regard to the payment 
of compensation for minerals as a statutory conveyance of the 
land in ordinary form.* 

These provisions of the Railway Clauses Consolidation Act, 
1845, and similar statutes,> not only apply to cases where the 
owner of the surface is also owner of the mines at the time of 
compulsory sale, but apply equally where the severance was pre- 
viously made. In Pountney v. Clayton,® the owner of lands sold 
mines to the defendant ; and subsequently, under the Act of 1845, 
the surface to a railway company, who neither purchased the 
minerals nor paid compensation for leaving any of them unworked. 
The company afterward sold a portion of the surface lands to the 


11867, L. R. 2 (H. L.) 27, and in 
the following: Dunn v. Birmingham 
Canal Co., 1872, L. R. 7 Q. B. 244; 
Mid. Ry. Co. v. Haunchwood, 1882, 20 
Ch. D. 552; Pountney v, Clayton, 1883, 
11 Q. B. D. 820, 826, 842. See also 
Cromford Canal Co. v. Cutts, 1848, 5 
R. C. 442; and Knowles v. L. & Y. 
Ry. Co., 1887, 20 Q. B. D. 391; aff. 
1889, 14 App. Ca. 248, where a special 
Act was construed to intend that the 
owners of a mine could get satisfac- 
tion for so much as was necessary 
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2 1862, 31 L. J. Ch. 588. 

3 1876, 4 R. 140. 
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plaintiff as “superfluous lands.” The defendant, by working his 
mines, without negligence withdrew support from the surface. It 
was held that he was not liable to the plaintiff. The company 
when selling superfluous lands cannot give their purchaser a greater 
right than they themselves possess; and therefore he is without a 
remedy against the mine owner who lets down the surface. Ifa 
landowner conveys the surface, reserving the mines, to a grantee 
who subsequently sells it compulsorily to a company, the mine 
owner is apparently entitled to win his minerals by workings 
not contrary to the custom of the district, even though the surface 
be injured.! 
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cise of powers to stop mineral workings, the Court is slow to enforce 
payment of compensation under a section making it payable for 


to mines, 


damage arising in the future. Thus in R. v. Leeds, ete. Railway Co.,? R. v. Leeds, 


and R. v. Aire & Calder Navigation Co.,3 the loss for which com- ¢ 


te. Railway 
Jo. ; R. v. Aire 


pensation was claimed arose from the seller pushing his workings to Navigation Co. 


the land on which the railway was made after the lands had been 
valued and sold. It was held that where the damage might have 
been foreseen, and no claim was made for compensation at the 
date of sale, none could afterwards be made. In both cases the 
Acts did not provide for the purchase of the mines, and the prin- 
ciples of the cases decided under Railway Clauses Consolidation 
Act were held inapplicable ; in both the purchase price was agreed 
on with knowledge that mines existed beneath the surface; and in 
both it was held that the right of support was paid for in the first 
instance. The cases differed in respect that the Act in the former 
contained clauses providing that the company was to pay com- 
pensation to any party interested who sustained injury from the 
execution of their works, while the Act in the latter made no pro- 
vision for compensating the mine owner. 


Provisions securing Compensation to Surface Owner.—In Surface 
Neill’s Trustees v. Dixon,® a more extended interpretation was ie a 


given to a “surface damages” clause than was admitted in Dixon. 


Galbraith’s Trustee v. Eglinton Iron Co.,° in which it was stated 
that surface damages, properly so called, do not extend to injury 
occasioned by subsidence, but merely to what affects the ordinary 
agricultural use of the subjects. In 1802 a proprietor of land 


1 1883, 31 W.R. 668, per Bowen, Mining Co. v. Clague, 1878, 4 App. 


Ibe dh Ca. 115. 
2 1835, 3 A. & EH. 683. 5 1880, 7 R. 741. 
31861, 30 L. J. Q. B. 337. 6 1868, 7 M. 167 (per Lord Pres. 
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granted two dispositions of the same date; one of land to one 
purchaser, and the other of the subjacent minerals to another ; 
power being reserved in the first deed and given in the second to 
the purchaser to win the minerals on payment of “all surface 
damage, if any shall be thereby done to the ground of the said 
lands.” At that time the ground was used as an agricultural 
subject, with only a few small cottages scattered over it; but 
within the next sixteen years a house and offices were erected 
upon it. In 1878 the working of the minerals caused a subsidence, 
injuring the house. It was held that such damage was “surface 
damage ” in the sense of the dispositions, and that the obligation 
was not restricted so as to be applicable only to the state of the 
ground at the date of severance of the two estates! This case 
may be compared with Mordue v. Durham,? the facts of which 
have been already partially stated* In that case prior to the 
conveyance of lands with a reservation of minerals and powers 
of working, the premises had been leased to the plaintiff subject to 
reservations similar to those in the conveyance; and workings 
had taken place under such reservations. It was held that the 
plaintiff was entitled to compensation in respect of damage arising 
from the use, subsequently to the conveyance, of land included 
therein, which had been previously occupied and used for mining 
purposes ; but that no compensation was due in respect of the 
mere existence of workings at the time of the conveyance, or their 
subsequent use without any fresh damage. In White’s Trustees 
v. D. Hamilton,‘ a proprietor of lands sold the surface, reserving 
the minerals, with the right to work them, “upon payment to the 
proprietors of the ground of what loss and damage they shall 
sustain thereby upon the land.” He then worked out the whole 
of an upper seam of coal. Subsequently he sold a lower seam to 
one who worked out the coal, but left a solid mass unworked 
beneath and for fifty yards round a steading which belonged to the 
owner of the surface. The steading was damaged by subsidence 
due to the withdrawal of lateral support in the lower seam. It 
was held, against the plea by the defenders that they had left 
subjacent support unworked and that the damage was due to the 
previous working, that the pursuer was entitled to damages, on 
the ground that the original proprietor after working the upper 
eee llr es be ee 

' Neill’s Trs. 1880, 7R.741, following working, and particularly injury to 
Oswald v. Gordon, 1853, 16 D. 70, buildings due to a sit. 


where “all surface damage whatever,” 2 1872, L. Ro 8 C, P1336, 
in a mineral lease, was held to include 3 Supra, p. 174. 


damages occasioned by underground * 1887, 14 R. 597. 
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seam could not have worked the lower without being liable for 
damage, and could not transmit his right without that liability.t 
In Baird’s Trustees v. Mitchell Innes,? a feu-disposition conveying Baird’s Trs. v. 
a coalfield to three parties contained a condition that they and Mitchell Innes. 
their heirs and disponees should pay, jointly and severally, all 
damage that might be occasioned in working the coal, to the lands 
in which it was situated. It was held that singular successors 
were each liable for the damage occasioned by his own workings, 
and not for damage occasioned by the workings of former pro- 
prietors. In Hamilton v. Turner, a proprietor let minerals under- Hamilton v. 
neath his estate, with power to sink pits, ete., for working them, T’™«. 
and thereafter, during the currency of the lease, granted a feu of a 
piece of land, reserving the minerals, he paying all damage the 
feuar should sustain by the working; but declaring that should 
the minerals be let by him, recourse should be had against the 
lessees and not against him, further than that he should be bound 
to oblige his tenants to settle the damage. It was held that this 
proviso applied only to future leases and not to the existing lease. 
And although a vassal’s right appeared to be limited to “damage Bain ». D. 
sustained through leading or setting down shanks,” a superior and H#miton. 
his mineral tenants were held liable for damage done to lands and 
houses by working minerals without leaving sufficient support for 
the surface In Governors of Daniel Stewart’s Hospital »v. 
Waddell, an agricultural lease reserved to the landlords right to 
work the minerals under the farm, and “ power to erect engines, 
ete., and carry on any works which they may consider necessary,” 
they “being always bound and obliged to pay to the tenant all 
damage which may be done to the surface of the ground by the 
exercise of the above powers, and that by deduction from the rent, 
as the same shall be fixed by two neutral men mutually chosen.” It 
was held that the clause applied to damage by subsidence caused by 
mineral workings, and that the tenant was entitled to retain from 
the rent the amount of the damage ascertained as provided for. 
English cases are to the same effect. In Harris v. Ryding,® mnglish law: 


an owner conveyed lands to another, reserving to himself the cet 
g. 


1 Of. terms of contract under which 2 1851, 13 D. 982. 


a tenant was entitled to prevent a 
landlord or his mineral tenant from 
removing pillars of coal necessary to 
support, though all the coal might 
be wrought out, Hurlet Alum Co, v. 
E. Glasgow, 1850, 12 D. 704; aff. 7 B. 
App. 1000. 


3 1867, 5 M. 1086. 

4 Bain v. D. Hamilton, 1867, 6 M. 
1. See also Roberts v. Haines, 1856, 
6 E. & B. 643, 654, 7 7b. 625 ; and 
Gill v. Dickinson, 1880, 5 Q. B. D. 159. 

5 1890, 17 R. 1077. 

6 1839, 5 M. & W. 60. 
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mines and minerals, with free liberty to come into and upon the 
premises to dig them and every part thereof; “making a fair 
compensation for the damage to be done to the Ase of the 
premises, and the pasture and crops growing thereon.” It was 
held that he was not entitled to take all the minerals, but only 
so much as he could get, provided he left a reasonable support for 
the surface; and that on the sinking of the surface by reason of his 
working, he was liable. The compensation clause was construed 
as applicable only to damage resulting from the exercise of rights 
upon the surface, and that if it had applied to injury done by opera- 
tions underneath the surface, it would only give the grantee an 
additional remedy.1 A like construction was put upon a compen- 
sation clause for damage “by reason of digging, working, sinking, 
breaking of the ground, and wayleave, or other matter or thing 
used or exercised in working or leading of coals.”? Again, in a 
lease of the surface, the minerals being reserved, and compensa- 
tion being payable “ for all damage occasioned by the rights hereby 
reserved,” the lessee being also bound to “ compensate the lessor 
for any damage or injury done to the surface of the said farms 
and lands,” a similar construction was approved of. Lord Black- 
burn indicated the opinion that a compensation clause is strong 
evidence that the surface may be let down, but it is not con- 
clusive; and he construed the above words as applicable to 
damage done in the exercise of rights previously given. Again, 
in Bell v. Love’ an Inclosure Act provided for compensation “ for 
the damages and spoil of the ground” occasioned to the persons 
at the time in possession, such satisfaction not to exceed £5 
yearly “during the time” of such working, for every acre damaged 
or spoiled. This compensation clause was construed as applicable 
to temporary and not to permanent damage; the mineral owner 
was held not entitled to let down the surface, and those whose 
houses were built on the land and damaged by subsidence were 


1 See Parke, B., 2b. p. 71. See also 
Berkley v. Shafto, 18638, 15 C. B. N. 
S. 79; Willams v. Bagnall, 1867, 15 
W. R. 272; Smith v. Darby, infra, p. 
201; Chapman v. Day, 1883, 47 L. T. 
N. 8. 705. See infra, p. 210, as to 
cumulative remedies, 

2 Smart v. Morton, 1855, 5 E. & B. 
30. 

5 Davis v. Treharne, 1881, 6 App. 
Ca. 460. 

* Tb. p. 468; cf. Aspden v, Seddon, 


1875, 10 Ch. 396, 397, n.; Gill v. Dick- 
inson, 1880, 5 Q. B. D. 159, 162. 

° 1882, 10 Q. B. D. 547; 9 App. 
Ca, 286. See also Roberts v. Haines, 
1856, 6 E. & B. 643, 7 ib 626; 
Richards v. Jenkins, 1868, 18 L. T. 
N.S. 437. A similar construction to 
that in Harris, ut supra, was given 
to “surface damage” in Allaway v. 
Wagstaff, 1859, 4 H. & N. 681; cf. 
Galbraith’s Trs. v. Eglinton Iron Co., 
1868, 7 M. 167. 
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held entitled to recover damages. But in Buccleuch v. Wakefield, Buccleuch ». 

also under an Inclosure Act, the reserved powers included, inter V@keteld. 

alia, a power to destroy the surface for an indefinite period by the 

deposit of refuse, erection of buildings, and the formation of 

channels. The powers were to be exercised as fully and amply 

as if the Act had not been passed, and as “if the lands had 

remained open and unenclosed,” the lord of the manor making 

reasonable compensation for damage done by his mining operations 

to the persons sustaining the damage. It was held that the lord 

of the manor might work to such an extent as to render the 

surface utterly useless, subject only to his liability to pay com- 

pensation for the damage done.2 In Smith v. Darby,? the Smithv. Darby. 

defendants represented the lessees, the plaintiffs the lessors, of 

the minerals, and the latter were the owners of the surface. The 

defendants had the power of doing everything necessary to get 

the coal, and of exercising certain other rights over the surface of 

the land, but were to pay compensation for damage done to the 

surface, and “for such damage or injury as might be done or 

caused in the dwelling-houses or other buildings of the said 

lessors” by getting the minerals “under or near to any of the 

dwelling-houses or other buildings of the” plaintiffs. It was held 

that this amounted to an agreement that the defendants might 

work the minerals so as to cause the surface to subside on pay- 

ment of compensation. Lush, J., says:* “I take it to be well 

established by the cases that a grant of all the minerals under 

certain lands, without more, must be read, not as meaning a grant 

of all the minerals that may be found under those lands, but of all 

the minerals that can be taken away from under those lands 

without disturbing the surface. And if to that grant be superadded 

provisions for compensation for damage done to the surface, if the 

words giving compensation can be fairly satisfied by reference to 

acts done on the surface, though they may be large enough to 

extend to damage done to the surface by taking away the support, 

still they must be read as confined to acts done on the surface, 

the presumption being that the grantor did not intend to enable 

the grantee of the minerals to take away the support from the 

surface soil.”®> Aspden v. Seddon® was another case in which an Aspden v. 
; : Seddon. 

agreement for the payment of compensation was held to give the 


11870, L. R. 4 H. L. 377, explained 4 Ib. p. 726. 
in Love v. Bell, 1884, 9 App. Ca. 286. 5 Compare Williams v. Bagnall, 
2 See Mellish, J., upon this decision 1867, 15 W. R. 272, stated infra, p. 205. 
in Hext v. Gill, 1872, 7 Ch. 716, 717. 6 1875, 10 Ch. 394. See Davis v. 
Bi, i, Wet, Ff Os Je, TK, Treharne, 1881, 6 App. Ca. 460, 468. 
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owner of the minerals a right to work, with the necessary result of 
letting down the surface. The surface was conveyed excepting the 
underlying mines, with liberty to search for and carry away the 
minerals, “ without entering upon the surface of the said premises, 
or any part thereof, so that compensation in money be made by 
him or them (his lessees) for all damage that shall be done to the 
erections on the said plot by the exercise of any of the said 
excepted liberties, or in consequence thereof.” It was held that, 
as the contemplated damage would necessarily be the damage 
caused by getting the reserved minerals without entering on the 
land, a right to let down the surface was reserved; and that the 
compensation payable was not merely an additional remedy given 
to the surface owner in case his buildings were damaged, but was 
to be paid for damage caused by the acts made lawful by the 
deed. And where ground is excavated and a reservoir constructed 
upon terms of compensating the surface owner for all damage 
done to the surface, the compensation must be paid at once for all 
permanent damage: and the constructor of the reservoir is free 
from liability in respect of future damage from the same cause, 
his excavations and the consequent withdrawal of support in such 
a case not being wrongful.2 Aspden v. Seddon was distinguished 
from White v. Dixon,? where the mine owners maintained that they 
were entitled to work out the whole minerals, subject to payment 
of damages for injuries thereby occasioned to the land or build- 
ings. Their title, dated 1800, contained a conveyance of the coal 
and ironstone in 500 acres, with full powers and liberty of working, 
etc.; “ but it is hereby expressly declared that they shall not have 
liberty to set down any coal pits,” ete., make any drains, levels, or 
break the surface of the land lying north of a line specified (the 
surface owner’s lands being on the north side of it), with full 
powers of working the coal, ete., in lands to the north of the said 
line, provided that be done from pits on the south of it, without 
breaking the land on the north side of it; and with power to make 
roads on either side of the line. For all such operations surface 
damage was to be paid. The surface owner’s title consisted (1) of 
a disposition, dated 1801, to 25 acres, reserving the whole coal 
and ironstone, with power to work it and carry it away; and (2) a 
disposition, dated 1799, to 64 acres, in which was reserved “the 


1 The bill in Aspden v. Seddon was Aspden v. Seddon, 1876, 1 Ex. D. 
dismissed, without prejudice to the 496. 
right of bringing an action of damages. * Gt. Laxey Mining Co. v. Clague, 
An action was brought, resulting in 1878, 4 App. Ca. 115. 
favour of the surface owner. See 3 1881,9 R. 375; aff. 10 R. (H.L.) 45. 
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whole coal and other minerals in the said lands, with full power 
and liberty to work and win the said coal, metal, and minerals, so 
as not to break the surface of the said lands, or injure the springs 
therein, upon paying” to the feuar “any damage that may be 
occasioned to the said lands by working the said metals and 
minerals.” It was held that the defenders had not under their 
titles acquired any right to withdraw support from the surface of 
the pursuer’s land. The ground of the judgment was that the 
reservation of the power to cause subsidence not being express, 
was not plainly implied. Lord Watson indicated that it might be 
implied in the language of the reservation, if it were perfectly clear 
that the damage to be compensated was damage occasioned by the 
due and proper exercise of the reserved power of working. “To 
my mind,” he says, “this is by no means clear; and keeping in 
view the fact that the superior is bound to work so as not to injure 
springs of water, I agree with the Lord President that the damage 
contemplated by the parties may be reasonably held to be damage 
arising from accident or negligence. I could not have agreed 
with his Lordship had the damage in question been described, as 
was the case in Aspden v. Seddon, as “done to the erections on 
the said plot by the exercise of any of the said excepted liberties”; 
an expression which obviously refers to the proper use, and not to 
the abuse, of the liberties reserved.” 2 

Provisions relieving a Mine Owner from Liability for 
Damage.—The terms of a provision employed for excluding a mine 
owner’s liability for damage must be clear and free from doubt. 
Thus in Buchanan v. Andrew, a feu of land was granted, reserv- 
ing the minerals and working powers to the superior, “and that 
free of all or any damage which may be thereby occasioned; . . . 
and it is expressly agreed that the first party (the superior) and 
his foresaids shall not be liable for any damage that may happen 
to the said piece of ground, buildings thereon, or existing hereafter 
thereon, by or through the working,” by longwall or otherwise. 
The feuar was also bound to erect and maintain a dwelling-house. 
Mining operations by stoop-and-room damaged the buildings on 
the surface. It was held that the contract was unambiguous, and 
not contrary to law; and that the feuar was without a remedy 
against the superior’s letting down the surface. The obligation to 
build was not considered sufficient to distinguish the case from 
Williams v. Bagnall;4 and the words “ proper working,” inci- 


1 1875, 10 Ch. 394. 554; rev. Buchanan v. Andrew, 1873, 
JAK, Gal, We) ) a2, Ti, Wit, Gal, 10,)) ahs, 
3 Andrew v. Buchanan, 1871, 9 M. 4 Stated infra, p. 205. 
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dentally occurring in the contract, were held to apply to the 
subterranean working only, and to have nothing to do with the 
effect of that working on the surface. It was also held that the 
right to interdict being dependent on the right to damages, the feuar 
was without that remedy. In the Bank of Scotland v. Stewart,” 
a disposition of lands reserved coal to the disponer, with the 
exception of a certain portion underneath the mansion-house, and 
another portion underneath the line of a proposed railway, and 
further reserved full power to the disponer “ to work, win, and 
carry away the said coal,‘ provided this be done without entering 
upon the surface of the said lands and estate.” In an action of 
declarator at the instance of a singular successor of the disponee 
that the disponer was bound to work the coal so as not to bring 
down the surface, a proof was allowed. The evidence showed that 
the coal could only be worked to a profit on the longwall system, 
the inevitable result of which was to bring down the surface ; that 
it was being worked in this manner at the date of the disposition; 
that the disponee was aware that it was being so worked and 
could not be profitably worked otherwise; and that the injury to 
the surface would be slight in comparison with the loss which 
would result from working the coal on any other system. It was 
held on a construction of the disposition, read in the light of the 
circumstances as existing at its date, that the disponer must be 
held to have reserved the right to work the coal as it was being 
wrought at the date of the disposition, although the result of the 
working should be to injure the surface. 

In the leading English case of Rowbotham v. Wilson? an 
award was made under an Inclosure Act, allotting surface lands 
to certain persons, and the subjacent minerals to others. By the 
award the allottees of the minerals were empowered to work them 
without being liable for damage caused thereby to the surface. 
Houses were afterwards built on the land, and after they had 
stood for more than twenty years, mining operations caused a 
subsidence of the surface, and houses built thereon were injured. 
The award was held in effect to be a grant of a power to disturb 
the surface, and to be binding on an allottee’s assignee, and there- 
fore the surface owner had no right of action.t In Williams ~. 


1 See this case commented on, along *See Lord Wensleydale in Row- 
with Rowbotham v, Wilson, by Lord botham v. Wilson, 1860, 8 H. L. Ca. 
Blackburn in White v. Dixon, 1883, 362. Prescription was also pleaded ; 
10 R. (H. L.) 45. cf. Richards v, Harper, 1866, L. R. 1 

21891, 18 R. 957. Ex. 199, in which a covenant was 

8 1860, 8 H. L. Ca. 348, held not to run with the land. 
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Bagnall, also, the primd facie right of a surface owner to support Williams ». 
was held to be taken away by express contract ;—the excep- pore 
tion of mines in a conveyance of lands reserved to the grantor 
power to get the minerals without being liable for any injury to 

the land, or to buildings to be afterwards erected thereon, by 
getting the minerals, or to any action or suit at law or in equity, 

costs, charges, losses, damages, or expenses for, or on account of, 

any such injury or damage. A similar conclusion was arrived at 

in Consett Waterworks Co. v. Ritson,2 where an Inclosure Act 
provided that a subjacent owner should enjoy the mines as freely 

as if the Act had not been passed, “without paying damages or 
making any satisfaction for so doing.” The terms of the Act 

were so special and definite, that no other conclusion could be 

put upon them than that the mineral owner had a right to 
work the mines so as to let down the surface. And in London 

& North-Western Railway Co. v. Evans, a private Canal Act 
enabled undertakers to convert a stream into a navigable canal. 

The Act did not authorise purchase of lands, nor did it contain 

any reference to mines or minerals. It was held that where an 
express statutory right is given to make and maintain something 
requiring support, the statute, in the absence of a controlling 
context, must be taken to mean that the right of support shall 
accompany the right to make and maintain; that if the Act does 
provide the landowner with means of obtaining compensation for 

his having to leave support, this is a strong argument against the 
Legislature having intended to give such right; but that if pro- 
visions for obtaining compensation exist, it needs a strong context 

to show that the right of support is not given. But powers of 
working in the widest terms will not deprive land of support if 

a public nuisance would thereby be created. Thus under an Benfieldside 
Inclosure Act setting out public highways, a reservation of oe 
minerals was constituted in favour of the lord of the manor, with works, 
power to do everything necessary for working and winning them 

as effectually as if the Act had not been made, without paying 
damages or making satisfaction. Assignees of the lord of the 
manor worked so as to damage the roads; and they were found 
liable, on the ground that the Act could not have intended to 
legalise a nuisance by injuring a road which it created? 


1 1867, 15 W. R. 272 (overruled as ® See similar words construed in 
to the distinction between vertical Thompson v. Mein, 1893, W. N. 202. 
and lateral support in Dalton v. 4 [1892]2 Ch. 432, rev.[1893]1 Ch.16. 
Angus, 1881, 6 App. Ca. 740). 5 Benfieldside Local Board v. Con- 

2 1889, 22 Q. B. D. 318. sett Iron Co., 1877, 3 Ex. D. 54. See 
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Extinction of the Right of Support.—Both the proprietary 
right of support for land in its natural state, and the servitude 
right of support for land in its non-natural state, may be lost." 
But a mere grant or reservation is not sufficient to accomplish 
this object.2 “ Acquiescence or mora, and even the negative pre- 
scription, can scarcely infer anything more than abandonment of 
any claim to reparation for past damage; not consent to endure 
further injury without complaint.”? But a statute may extinguish 
aright of support. This was held to be the effect of the cases of 
Roberts v. Haines, Rowbotham v. Wilson, and Wakefield v. D. 
Buccleuch‘ under Inclosure Acts, and of several English cases 
under Railway Acts.© However, it is quite competent to exclude 
a right of support by express contract or renunciation; and if that 
be done, and such a renunciation be not unambiguous and not 
unlawful, it is valid;® and this seems the only mode of extin- 
guishing it. In the cases of Smith v. Darby,’ Eadon v. Jeffeocks 
and Aspden v. Seddon,® it was held that the compensation clauses 
gave a right to bring down the surface by working out all the 
minerals on paying compensation ;!° but this construction is only 
put on deeds which show that the parties contemplate subsidence." 
The same principle applies in the case of feus of the surface; 
though it is easier in the case of a lease than in a reservation or a 
sale, to gather that all the minerals were to be worked out and the 

urface thereby let down. The acquired right of support to arti- 

ficial structures may be lost by the failure to keep a building in 
repair,'* or a watercourse properly puddled, such omissions being 
an attempt to lay on the servient tenement a greater burden than 
formerly existed. 

Remedies for Infringement of the Right of Support.— 


also Normanton Gas Co. v. Pope, 9 1875, 10 Ch. Ap. 394, stated supra, 


1883, 52 L. J. Q. B. 629. 

1 See the distinction between these 
two rights, swpra, pp. 166-170. 

2 See supra, p. 200. 

3 Rankine, Landow. 440. 

* Roberts v. Haines, 1856, 6 E. & B. 
6438, 7 7b.625; Rowbotham v. Wilson, 
1860, 8 H. L. Ca. 348; Wakefield v. 
D, Buccleuch, 1866, 4 Eq. 613. 

5 See p. 205, supra. 

®° Andrew v. Buchanan, 1871, 9 M. 
554; rev. 1873, 11 M. 13. 

71872, L. R. 7 Q. B. 716, stated 
supra, p. 201, 

8 1872, L. R. 7 Ex. 379, stated supra, 
p. 192. 


p. 202. 

10 These were cases 
were demised to lessees. 

11 Davis v. Treharne, 1881, 6 App. 
6 Ca. 460. 

1 See Rankine, Landow. 441, 442; 
and White v. Dixon, 1881, 9 R. 375 ; 
aff. 10 R.(H. 1.) 45, stated supra, p. 202. 

18 Per Lord Blackburn in Davis v. 
Treharne, wt sup. 467. 

14 Campbell v. Henderson’s Trs., 
1884, 11 R. 520; Walters v. Pfiel, M. 
& M. 1823, 362; Dodds v. Holme, 
1834, 1 A. & E. 493, 505, 507. 

15 Staffordshire Canal Co. v. Hallen, 
1827, 6 B. & C317. 
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(a) General Grounds of Liability There is one principle of law 
pretty clearly involved in the relation of the mineral tenant to the 
owner of the surface, independent of lease or contract, and that 
is, that the owner of the minerals is bound so to work the minerals 
as to do as little damage as possible to the property of the surface. 
That is at the foundation of the whole law on the subject, and it is 
well brought out and illustrated in the very important case of 
Dunlop v. Corbett.1_ The maxim there applied, and applicable to 
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all this class of cases, is, sic wtere tuo ut alienwm non ledas. Now Application of 
the application of this to such workings as we have here is, that ‘Be Principle 


bring down or disturb the surface ; and that even where the owner 
of the surface is himself the seller of the minerals, he is not 
restrained from building, although no buildings may have existed 
at the time when the mineral lease was entered into. He is not, 
on the one hand, entitled so to occupy the ground, by building 
large factories or towns, as to prevent the tenant from working 
with any profit; but the mineral tenant, on the other hand, must 
not restrain him beyond what is reasonable, and must use every 
care to protect his property from injury, whether it still remains 
an agricultural subject or is occupied by buildings.”? “Now I do 
not think it can be inferred universally, or even generally, when a 
proprietor lets certain of the minerals in a large and extensive 
estate, that he is to build upon no part of that estate—that he is 
not to build a farm steading, if that should happen to become 
necessary, or to add a stable or a byre to the offices which already 
exist, or that he is not to erect a lodge at his gate, or cottages for 
colliers to work such of his minerals as are not included in the 
lease. But if such an absolute restriction against building is not 
to be inferred, it cannot, I think, be inferred that there is to be no 
duty whatever incumbent on the mineral tenants with respect to 
houses which may thus be erected—that they are not to be bound 
to adopt any precautions of any kind, for the safety of the houses 
beyond what they usually adopt to diminish subsidence of the 
agricultural surface, but are entitled to proceed with their 
workings precisely as they would do if no houses were there, and 
that they will incur no liability for the consequences, however 
injurious to the houses this may be.” ® 


120 June 1809, F.C. seg.; and Lord Adam in Bank of 
2 Per Lord Pres. InglisinHamiltonv. Scotland v. Stewart, 1891, 18 R. 
Turner, 1867, 5 M. 1086,1095; cf. Lord 957, 966. 
Young in Gov. D. Stewart’s Hospital 3 Per Lord Deas in Hamilton v. 
v. Waddell, 1890, 17 R. 1077, 1081 et Turner, 1867, 5 M. 1086, 1098. 


: ; sic utere tuo, 
the mineral workers must use all reasonable precautions not to etc. 
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(b) Damages—Where a right of support is infringed, it is 
only against the person actually infringing it, or failing to prevent, 
when possible, the infringement of it, that redress can be had. 
Thus a house let was rendered uninhabitable through subsidence, 
caused by the mineral workings of a coal company who were 
not tenants of the landlord of the house, but who had encroached 
on his minerals. It was held that the landlord was not liable to 
the tenant of the house, on the ground that the house was 
destroyed by a cause for which he was not responsible.1_ Where a 
mine owner puts it out of his power to prevent the right of support 
being infringed, as by previously granting a lease? or irrevocable 
licence, it is against the person who does the wrong that redress 
must be sought; but where the owner has power to restrain the 
liberty of working, knowing that damage may ensue, and fails to 
do so,t or where it subsequently comes into his power to prevent 
the infringement, and he fails to prevent it, a remedy is available 
against him. An ordinary action of damages lies for the infringe- 
ment of the right of support. Of parties, each of whom has a 
separate interest in respect of one infringement of the right of 
support, each may recover in proportion to the injury which he 
sustains.’ Mere damage gives no right of action ; it is only when 
the removal of support is wrongful that damnum and injuria 
combine and a ground of action arises$ and the wrong-doer 
becomes liable for all the injurious consequences of his wrongful 
act, both past and present, and, as regards the same subsidence, 
future also.® But a distinct subsequent subsidence, though 
arising from the same excavation, creates a new cause of action. 
This was decided in Mitchell v. Darley Main Colliery Co.!° 


1 Allan v. Robertson’s Trs., 1891, 
18 R. 932. 

2 Hamilton v. Turner, 1867, 5 M. 
1086, see p. 118, swpra. 

3 Atkinson v. King, 1878, 2 L. R. 
(Ir.) 320. See MacSwinney, 350. 

4 Siddons v. Short, 1877, 2 C. P. D. 
572, Atkinson, cit.; cf. White v. 
Jameson, 1874, 18 Eq. 303. 

5 Berkley v. Shafto, 1863, 15 C. B. 
N.S. 79, 97-99; cf. Harris v. James, 
1876, 45 L. J. Q. B. 545. 

5 See anfra, p. 210, as to cumulative 
remedies. 

7Stroyan v. Knowles, Hamer v. 
Knowles, 1861, 6 H. & N. 454 (rever- 
sioner and lessee). 

8 See as to this L. Ch. Selborne 


in Buchanan v. Andrew, 1873, 11 M. 
(H. L.) 13, 19. Cireumstances in 
which descent of débris and water 
from a quarry occasioned damnum, 
but no injuria, Thomson v. Gray, 
1842, 5 D. 377. See also case of a 
mine being set fire to by negligence 
of a contractor employed by mineral ° 
tenant, Rankin v. Dixon, 1847, 9 D. 
1048 ; Nisbett v. Dixon, 1852, 14 D. 
973. 

® Bonomi v. Backhouse, 1859, E. B. 
& E. 658, 9 H. L. C. 503, and cases in 
note 9. 

1073896, 1. Rh. 1410) Babe 11 
App. Ca. 127, overruling Nicklin 
v. Williams, 1854, 10 Ex. 259, ; and 
Lamb v. Walker, 1878, 3 Q. B. D. 
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There the defendant worked coal from 1867 to 1868, which 
caused damage to the plaintiff’s adjoining property from 1868 
to 1871, for which injury the defendant made compensation. 
This was held by Brett, M. R., to have the same effect as a 
successful action for damages would have had. In 1882 further 
injury occurred to the plaintiff’s property from a fresh subsidence, 
which would not have taken place had an adjoining owner not 
worked his coal, or if the defendant had left enough support 
under the plaintiff's lands. It was held that the plaintiff could 
recover. The principle formerly ! enunciated by Lord Chief-Justice 
Cockburn was applied, viz. that each fresh interference with the 
enjoyment of property is, as it arises, a wrong done, and creates 
a new cause of action; that each subsidence, as it is occasioned, 
becomes, as it arises, a fresh interference with the enjoyment of 
the neighbour’s property, provided it is an appreciable subsidence. 
Again, a Local Authority made an excavation under a street for 
the purpose of laying a sewer, and left it improperly filled. In 
consequence of this there was a subsidence of the plaintiff’s 
land, and injury to houses thereon, which began at a period more 
than six months before, and went on continuously till the com- 
mencement of the action in respect of the subsidence. It was 
held that the further subsidence, which took place within six 
months before the action, constituted a distinct cause of action, 
notwithstanding an Act requiring action to be taken “ within six 
months next after the accruing cause of action.” ? 

The owner of land, even in its non-natural state, is entitled to 
a remedy for the withdrawal of support, if he can prove that it 
would have been damaged if it had not been artificially burdened; 
and, in such a case, he is entitled to recover in respect of injury 
to the buildings thereon, and even consequential injury to his 
trade. Where the right of support for land in its natural state 
has been excluded, an adjoining proprietor may, nevertheless, be 
liable if he works negligently ;° and it would appear that lability 


389. See, to the same effect, White- 
house v. Fellowes, 1861, 10 C. B. N. 
S. 765. Compare Clegg v. Dearden, 
1848, 12 Q. B. 576. 

1 Lamb v. Walker, 1878, 3 Q. B. D. 
404 ; Bowen, J., in Darley Main Col- 
liery, cit. 14 Q. B. D. 187. 

2Crumbie v. Wallsend, Loc. Bd. 
[1891], 1 Q. B. 503. 

3 Brown v. Robins, 1859, 4 H. & N. 
816 ; Hunt v. Peake, 1860, Joh. 710, 
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713; Stroyan v. Knowles, 1861, 6 
H. & N. 454; Richards v. Jenkins, 
1868, 17 W. R. 30, 34; Chapman v. 
Day, 1883, 47 L. T. 705. 

4 Stroyan, cit. 

5 Buchanan v. Andrew, 1873, 11 M. 
(H. L.) 16; Rowbotham v. Wilson, 
1856, 6 E. & EH. 593, 602, 8 H. L. C. 
348; Eadon v. Jeffcock, 1872, L. R. 
7 Ex. 393, 394. See Smith v. Kenrick, 
1849, 7 C. B. 515 ; Smith v. Fletcher, 


Crumbie v. 
Wallsend Local 
Board. 


Principle of 


Brown v. 
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follows negligence when support is negligently removed by an 
adjoining owner from land in a non-natural state." 

Where the extent of liability is the subject of contract, it is, of 
course, regulated by the terms of the contract ;? but where a deed 
excluding the right of a surface owner to support provides that 
he shall be compensated for all damage he shall thereby sustain, 
the burden of liability to make such compensation runs with the 
land; that is to say, if a proprietor cannot work minerals without 
being liable in damages for the withdrawal of support, a purchaser 
from him cannot acquire a right to withdraw it without a similar 
hability.* 

(c) Interdict.—Interdict may in general be obtained to restrain 
future infringement of the right of support. This remedy is dealt 
with more fully at a later page ;# but it must be kept in view that 
when an infringement of a right of support is to be restrained, this 
will, in accordance with the principle already stated,’ that degrees 
cannot be measured out to which the right may extend, be 
effected by the use of most general words, and without specification 
in the interdict of any limits within which the mineral workings 
may be carried on. Where there is good reason to suppose that 
a right of support is likely to be infringed, leave will be granted 
in a suit for interdict to inspect a neighbour's mines and workings, 
and the plans connected therewith.’ 

(d) Cumulative Remedies—The parties themselves, or the 
Legislature, frequently specify by anticipation the remedies for 
damage that may be sustained from the withdrawal of support. 


1874, L. R. 9 Ex. 64, 67 ; Crompton v. 
Lea, 1874, 19 Eq. 115, 127, 129, on 
the effect of negligence. 

1 See the authorities for and against 
this proposition collected in Mac- 
Swinney, p. 302. Hamilton v. 
Turner, 1867, 5 M. 1086, seems 
to have been decided with principle 
undoubted. See Kidston v. Cal. Ry. 
Co., 1894, 31S. L. R. 564. 

2 Baird’s Trs. v. Mitchell Innes, 
1851, 13 D. 982 ; Hamilton v. Turner, 
1867, 5 M. 1086; Bain v. D. Hamilton, 
1867, 6 M. 1. See swpra, pp. 190-205, 
for the construction of ambiguous 
provisions. 

8 White’s Trs. v. D. Hamilton, 1887, 
14 R. 597 ; Aspden v, Seddon, 1876, 1 
Ex. D. 496; Neill’s Trs. v. Dixon, 
1880, 7 R. 741, 746; and see Mordue 


v. Durham, 1873, L. R. 8 C. P. 336, 
as to the estimation of the value to 
be put on land in calculating com- 
pensation. 

4 Infra, Chap: X. p. 246. 

® Supra, p. 167. 

® Cal. Ry. Co. v. Sprot, 1856, 2 
Macq. 449, 454; Hunt v. Peake, 1860, 
Joh. 710; Elliot v. N.-E. Ry. Co., 
1863, 10 H. L. C. 333; N.-E. Ry: Co. 
v, Crossland, 1862, 2 J. & H. 565, 580. 
As to an underlying stratum, see 
Mundy v. Rutland, 1883, 23 Ch. D. 
94, 98. 

7 See infra, pp. 255, 256, n. For 
forms of orders, see 1 Set. 5th ed. 
chap. xxxi. s. 4, subs. iii. ; particularly 
Wall v. Dunn, 1876, 1 Set. 496 (case 
of support for a church); Baynton v. 
Leonard, 1853, 1 Set. 497. 
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The effect of such provisions may be either to exclude the 
ordinary legal remedies,! or to include them and render the 
remedies cumulative.” 

(e) Loss of Remedies—The remedies for infringement of the Loss of 
right of support are not easily barred by acquiescence in workings "medics. 
detrimental to it. The plea of acquiescence is seldom stated in 
defence to actions based on interference with the right of support, 
because where there is neither previous contract nor judicial 
proceedings, there must be something more than mere silence ;2 
“there must be something capable of being construed as an 
implied contract or permission followed by ret interventus. 
Where great cost is incurred by operations carried on underneath 
the eye of one having a right to stop them; or where under the 
eye and with the knowledge of him who has the adverse right, 
something is allowed to be done which manifestly cannot be 
undone, the law will presume an agreement or conventional per- 
mission as a fair ground of right.” To permit the working of 
coal, even at great expense, for a period of years, and then to 
recover damages of considerable extent, does not amount to 
acquiescence so as to bar one from objecting to future workings ;° 
and it is no defence that the surface owner must have known 
that the result of workings not objected to would be to bring 


down the surface.® 


' Buccleuch v. Wakefield, 1870, 4 Bell, Pr. 946, explained by L. Ch. 
le Re4H. . 377. Chelmsford in Wark v. Bargeddie 
2 Harris v. Ryding, 1839, 5 M. & Coal Co.; 1859, 3 Macq. 480; Cf. 
W. 60, 72; Smart v. Morton, 1855,5 Cowan v. Kinnaird, 1865, 4 M. 236, 
E. & B. 30; Roberts v. Haines, 1856, 241. See infra, pp. 267, 268. 
6 E.-& B. 643, 7 ib. 625; Dugdale v. 5 Bank of Scotland v. Stewart, 
Robertson, 1857,3 K.& J.695 ; Rich- 1891, 18 R. 970, 971. 
ards v. Jenkins, 1868, 17 W. R. 30. 6 See Bankhart v. Houghton, 1860, 
3B. Kinnoul v. Kier, Jan. 18,1814, 27 Beav. 425, 433. 
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Water not confined in any definite Channel: Generally; Surface Water; 
Underground Water—Natural Watercourses : Generally ; Opposite Pro- 
prietors; Successive Proprietors; Restrictions as to (i.) Quantity, (ii.) 
Flow, (iii.) Quality, at Common Law and under Statute — Artificial 
Watercourses: Nature of right, (i.) by Grant and under Statute, (11) 
Prescription inffectual if Purpose temporary ; Rights of Landowners dnter 
se: (i.) Right to divert, (ii.) Right of Access to repair, (iii.) Burden of 
Repair, (iv.) Right of Protection against Inundation, (v.) Right to Pro- 


tection of Purity. 


WATER NOT CONFINED IN ANY DEFINITE CHANNEL 


Generally.—In certain cases, water is private property,—par's 
soli—belonging to the owner of the land in which it exists.) 
These cases, so far as the present subject requires, may be con- 
veniently considered under two heads: surface water? and 


underground water. 


Generally, when water in either of these 


1See Tindal, C.-J.. in Acton v. 
Blundell, 1843, 12 M. & W. 324, 
351. 

2 Including Stagna. “A stagnwm 
or torrens, which has not a perpetual 
course, is entirely privati juris; and 
therefore the heritor on whose ground 
it is may make what use of it he 
pleases” (Lord Monboddo, Mags. of 
Linlithgow v. Elphinstone, 1768, M. 
12,805, 5 B.S. 935; Blantyre v. Dunn, 
1848, 10 D. 509, 524). Questions with 
respect to stagna have usually arisen on 
a demand that water that has reached 
a lower proprietor shall not be with- 
drawn (Mags. of Linlithgow, ut swp.; 
Cowan v. Kinnaird, 1865, 4 M. 236. 
See Blantyre, cit.), the result depend- 
ing on continuity of supply (Rankine, 
Landow. 453). But it will readily he 


seen that the rules applicable to sur- 
face drainage apply more forcibly in 
the case of a stagnum. Negligence, 
either in the reckless opening of a 
sluice (Whalley v. L. & Y. Ry. Co., 
1884, 13 Q. B. D. 181, see case of 
opening a sluice and a mine flooded, 
which would equally have occurred 
had the sluice not been opened, 
Thomas v. Birm. Canal Co., 1879, 49 
L. J. Q. B. 851), or in suddenly letting 
loose a body of water (Rylands v. 
Fletcher, 1868, L. R. 3 H. L. 330), 
or otherwise, will subject the owner 
in lability for damage; and even 
when lawfully draining his land, the 
owner of a stagnwm must consider the 
interests of the lower heritor (Lord 
J.-C. Inglis in Campbell v. Bryson, 
1864, 3 M. 254, 260). 
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conditions is found upon or underneath land, the owner of the 
land may do what he likes with it ; subject only to the restriction 
that he thereby does not interfere with the rights of his neighbour. 
He may abstract, use, or divert it at pleasure? But one may 
acquire a servitude right to prevent his neighbour from abstracting 
or diverting it:* and a remedy of interdict or damages, as the case 
may be, is competent on its infringement.‘ 
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Surface Water.—By surface water is meant the water which Surface water. 


comes upon the earth in the form of rain, and which, without 
gathering into a marsh or pond, percolates through the soil, with 
the tendency to seek the lowest level.? “Where two contiguous 
fields belong to different proprietors, one of which stands upon 
higher grounds than the other, nature itself may be said to con- 
stitute a servitude on the inferior tenement, by which it is obliged 
to receive the water that falls from the superior. If the water, 
which would otherwise fall from the higher grounds insensibly 
without hurting the inferior tenement, should be collected into one 
body by the owner of the superior in the natural use of his 
property, for draining his lands or otherwise improving them, the 
owner of the inferior tenement is, without the positive constitution 
of any servitude, bound to receive that body of water on his 
property, though it should be endamaged by it. But as this right 
may be overstretched in the use of it without necessity, to the 
prejudice of the inferior grounds, the question, how far it may be 
extended under particular circumstances, must be arbitrary.” ® 
As long as the upper heritor is making the natural use of his land, 


he may make what use he pleases of the surface water.’ But he Draining. 


is not entitled to lead the water by drains so as to place upon his 
neighbour's field what would not naturally have reached it;® nor 
can he drain it into his neighbour’s mine, either by raising the 
surface of the land,® or by obstructing an artificial watercourse,” 
or by opening sluices in his dykes." Yet should the result of his 


1 See infra, p. 257; Acton v. Blun- bell v. Bryson, 1864, 3 M. 254. It 
dell, 1843, 12 M. & W. 324, 351; is for the Court to decide these 


Chasemore v. Richards, 1859, 7 H. L. limits. 
C. 349, 370, 378. 7 Chalmers v. Dixon, 1876, 3 R. 
27b.; and see Alderson, B., im 461, 467. 


Broadbent v. Ramsbotham, 1856, 11 
Ex. 602. 

3 Whitehead v. Parks, 1858, 2 H. & 
N. 870. 

4 7b. ; and Ennor v. Barwell, 1860, 
2 Giff. 410. 

5 Rankine, Landow. 446. 

6 Ersk. ii. 9. 2, followed in Camp- 


8 Montgomerie v. Buchanan’s Trs., 
1853, 15 D. 853, 859. 

9 Hurdman v N.-E. Ry. Co., 1878, 
Sy(Ch (ee, DY, ales}. 

10 Roberts v. Rose, 1864, 3 H. & C. 
162. 

11 Whalley v. L. & Y. Ry. Co., 1884, 
1sO4b Dalal: 
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draining surface water be to flood his neighbour's mine, if he can 
show that his operations were carried on in good faith, truly for 
the benefit of his estate, and in the ordinary administration thereof, 
he is not liable for any damage that may ensue.!_ Nor is he bound to 
give notice of his intention to work his own barrier, even though the 
necessary result will be to bring water into a lower heritor’s mine.” 

The same principles which determine the right of property in 
surface water, and regulate the disposition thereof, apply to the 
case of a loch entirely in one estate,t if there be no servitude 
over its That which has been the condition of the soil during 
the prescriptive period is regarded as its natural condition.® 

Underground Water.—The right of property in underground 
water,’ provided it does not run in a definite channel,° is similarly 
exclusive.’ Thus in Blair v. Finlay ® it was held that water which 
accumulates in a mine as the result of mining operations, is the 
property of the mineral tenant, and that he may convey it where 
he pleases, so that neighbouring tenants have no right to insist 
that the water when pumped to the surface shall be sent in its 
natural direction towards a river; and averments that the water 
from the mine was water which had been diverted from springs 
on the surface formerly used by neighbouring tenants, were held 
not relevant to support an application for interdict against the 
mineral tenant.!° The mineral tenant was held entitled to sell 
the water supply thus obtained! It must, however, be kept in 
view that in pumping water up from a mine, the mine owner must 
not discharge it wrongously, or in wmulationem vicini.” 

It is, however, with respect to water as a danger to be got rid 


1 Campbell v. Bryson, 1864, 3 M. 
254 ; Rawstron v. Taylor, 1855, 11 Ex. 
369; Broadbent v. Ramsbotham, 1856, 
11 Ex. 602; Murdoch v. Wallace, 1881, 
8 R. 855; West Cumberland Steel Co. 
v. Kenyon, 1879, 11 Ch. D. 782, 786. 

? Bainbridge, 297, quoting Chad- 
wick v. Trower, 1839, 6 Bing. N. C. 1. 

3 Bell, Pr.651. See Lord Campbell 
in Race v. Ward, 1855, 4 E. & B.702, 709 ; 
Ennor v. Barwell, 1860, 2 Giff. 410. 

* Bell, Pr. 1110; Mags. of Linlith- 
gow v. Elphinstone, 1768, M. 12,805. 
See supra, p. 41, as to property in 
minerals beneath lochs ; and note, p. 
212, as to stagna. 

5 Bell, Pr. 1110; Rankine, Landow. 
lite 

® Rankine, Landow. 449. 


7 As to support from water by hy- 
drostatic pressure, see supra, p. 171. 

8 See as to this efra, p. 292; 
and Lord Hatherley in Grand June- 
tion Canal Co, v. Shugar, 1871, 6 Ch. 
487. 

9 1870, 9 M. 204. 

10 See Lord J.-C. Hope in Irving v. 
Leadhills Co., 1856, 18 D. 833, 841; 
and Tindal, C.-J., in Acton v. Blun- 
dell, 1843, 12 M. & W. 351; Chase- 
more v. Richards, 1859, 7 H. L. C. 
349 ; Ballard v. Tomlinson, 1885, 29 
Chis Dyeilis: 

11 Blair v. Finlay, cit. 

™ Irving v. Leadhills, wt sup. See 
Smith v. Kenrick, 1849, 7 CG. B. 515, 
561. As to pollution, see Ballard v. 
Tomlinson, wt swp. 
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of, and the disturbance of underground springs, that most cases 

have arisen. The rules regarding these matters are the same in 

England as in this country.1_ When water is naturally present 
underground, a mine owner is entitled to get rid of it the best 

way he can. He is wholly unrestrained, except that he may not be 

allowed, in peculiar circumstances, to throw more water down into 

a common stream than has hitherto flowed into it? But he cannot 

pump it up and discharge it on the surface without the consent of 

the surface owner; and where one who had a reserved right of 

coal in an estate, carried an existing level under the bed of a stream 

into adjoining lands (to the coal of which he had also right), so as 

to drain the coal of these lands,—brought the water thereof within 

the estate, raised it and discharged it on part of the surface, it was 

held that he had no right to do so. “The water is a sort of 

common enemy, against which each man must defend himself ;” 4 

and there is no liability incurred by the escape of water by the No liability for 
mere force of gravitation? pace 

Each proprietor’s right to work minerals extends to his march, Oyner to aip 

and if a coterminous proprietor is apprehensive of immediate or must leave his 
future danger from an influx of water from an adjoining property, °™" >" 
it is his duty to leave a barrier unworked to protect himself 
therefrom. “There can be no doubt, on the one hand, that the 

owner of a mine is entitled to work out the minerals without 

regard to the interests of his neighbour, so long as he confines his 
operations to his own grounds, and resorts to no extraordinary 

means of working; and if the effect of working out these minerals 

be to throw water down upon his neighbour, who hes upon a 

lower level than himself, that is just the natural servitude which 

the lower heritor below ground must submit to, as the lower heritor 

above ground does; and, on the other hand, the lower heritor, if 

he desires to protect himself against the invasion of water from 

above, must secure that protection by leaving a sufficient barrier 

of his own minerals upon the march to prevent the water finding 


its way to him.”? So if a man digs a well upon his land, and his 


1 Dord Blackburn in Wilsons v. Baird v. Williamson, 1863, 15 C. B. 


Waddell, 1876, 4 R. (H. L.) 29. 

2 Per Lord J.-C. Hope in Irving v. 
Leadhills Mining Co., 1856, 18 D. 
833, 842. 

3 Turner v. Ballandene, 1832, 108. 
415, 

4 Smith v. Kenrick, 1849, 7 C. B. 
515, 566. 

5 Smith v. Kenrick, ut sup. 565; 


N. S. 392; Westminster, etc. Co. v. 
Clayton, 1867, 36 L. J. Ch. 478; 
Rylands v. Fletcher, 1868, L. R. 3 
H. L. 339, 341. 

6 Harvey v. Wardrop, 1824, 3 S. 
322 (N. E. 229). 

7Per L. P. Inglis in Durham v. 
Hood, 1871, 9 M. 474, 479. See also 
L. Ch. Campbell in Scots Mines Co. 
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neighbour, whose land is on a lower level, afterwards opens a 
mine, and the water flows into it, the owner of the well incurs no 
liabilility ;1 and if the workings of a mine owner on a higher level 
are proper and usual, he is also free from liability; although, as 
the necessary result of such workings, water, which had not 
previously so descended, descends by gravitation into a lower 
mine; or water, which had previously descended, descends in 
greater quantities? A mine owner’s immunity from lability for 
damage by flooding caused by his workings, however, only exists 
when he is making a natural use of his property; that is to say, 
when he works in the ordinary way, not increasing the burden on 
the owner to the dip, nor creating an opus manufactum, nor 
working negligently ;? but if he trespass and encroach upon his 
neighbour’s barrier, he will be liable not only for the damage 
directly occasioned thereby, but also for consequential damage by 
flooding.* Thus in Wilsons v. Waddell,’ B. and C. were lessees of 
minerals under adjoining lands. A seam of coal which was 
worked by both cropped out of the surface within B.’s holding, 
and dipped towards C.’s. 3B. worked out in the usual course the 
whole of the seam let to him, the result of which was that the 
surface in the neighbourhood of the outcrop, which was previously 
water-tight, sank into sits and cracked into fissures, through 
which the rainfall on that part of the surface flowed into the coal 
waste, and thence into C.’s working. In an action at C.’s instance 
against B., it was held that B. was under no obligation to preserve 
or restore the surface, so as to prevent the rainfall entering into 
C.’s working. In this case, which was argued as if the parties 
were proprietors instead of lessees, the working was proper and 
ordinary, and the ground of the decision was that there was no 
duty incumbent upon the owner to the rise to fill up the cracks 
so as to keep the surface water-tight.6 Again, defendants worked 
mines in two places, A. and B., B. being to the dip of A., towards 
which the water would naturally flow in the proper course of 


v. Leadhills Mines Co., 1859, 34 L. T. Distillery Co. v. Young, 1892, 19 R. 


34; Baird v. Monkland Iron Co., 1862, 
24 D, 1418, 1425. 

See Bramwell, B., in Fletcher v. 
Rylands, 1865, 3 H. & C. 774, 788. 
For the converse case, see Acton v. 
Blundell, stated infra, p. 221. 

2 Scots Mines Co. v. Leadhills Mines 
Co., 1859, 34 L. T. 34, 

® See Ld. Pres. Robertson on inter- 
ference with gravitation in Bankier 


1088. 

*See Durham v. Hood, 1871, 9 M. 
474, 476 ; Firmstone v. Wheeley, 1844, 
13 L. J. Ex. 361. See also Clegg v. 
Dearden, 1848, 12 Q. B. 576; and 
Powell v. Aiken, 1858, 4 Kay & J. 
343 (trespass on roadways). 

5 1876, 3 R. 288; aff. 4 R. (H.L.) 29. 

® Compare with Bagnall v» L. & 
N.-W. Ry. Co. 1861, 7H. & N, 423. 
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working. The defendants worked out the minerals in A., and in 
order to save pumping, stopped up an existing opening between 
A.and B, The water became dammed up in A., and rose so high 
as to overflow by gravitation the plaintiff's mine. It was held 
that the plaintiff was without a remedy. 

In Durham v. Hood? an example of extraordinary, unusual, 
and therefore unnatural method of working is afforded. The mine 
owner employed unusually large charges of explosives close to his 
march in order to get rid of the water, with the result that a rush 
of water took place into the coalfields of a lower heritor. It was 
held that the lower heritor was entitled to interdict, on the 
ground that the explosions were calculated to dislocate the strata 
of her coalfield, although there was no proof that dislocation had 
actually resulted from previous explosions. 

In Baird v. Williamson,? it was held that a lower heritor was 
not bound to receive more water than would have descended into 
his mine by gravitation, and that the upper mine owner was liable 
in damages for having caused more than this quantity to flow in 
by having pumped water from a lower part of his mine to a 
higher. A man has no right to be the active agent in causing 
water to flow into a mine,t whether he be a surface owner or the 
owner of a mine at a higher level. Nor is an upper mine owner 
entitled to conduct water to the mine of a lower owner by 
artificial pipes® or channels,’ nor in any other way to actively 
interfere in carrying water from the upper to a lower mine. Nor 
is he entitled to conduct water, which would not have reached it 
in such quantities, to the weak part of his neighbour’s mine, and 
shelter himself behind the plea that his neighbour should have 
left a sufficient barrier. If the burden of water is thus unduly 
increased, the lower heritor is entitled to protect himself by means 


1 Lomax v. Stott, 1870, 39 L. J. Ch. 
834. 

2 1871, 9 M. 474. 

$1863, 15 CB. N.S: 376. See 
this judgment explained by Lord 
Pres. Robertson in Bankier Distillery 
Co. v. Young, 1892, 19 R. 1083, 
1088. 

4 Smith v. Kenrick, 1849, 7 C. B. 
515, 564; Gaved v. Martyn, 1865, 19 C. 
B. N.S. 782, 758. See also Hurdman 
v. N.-E. Ry. Co., 1878, 3 C. P. D. 168. 
(Artificial raising of the surface is a 
wrong, and liability for damage con- 
sequent on it attaches.) 


5 Baird, cit. 

6 Lomax v. Stott, 1870, 39 L. J. 
Ch. 834. 

7 Baird, cit.; Westminster, etc. Co. 
v. Clayton, 1867, 36 L. J. Ch. 476, 
478; Phillips v. Homfray, 1871, 6 Ch. 
770, 781. See Plant v. Stott, 1869, 21 
TDN Se LOG. 

8 Smith v. Kenrick, ut sup. 566; 
Smith v. Fletcher, 1874, L. R. 9 Ex. 
65; Crompton v. Lea, 1874, 19 Eq. 
115, 127 et seq. 

9 Per Wood, V.-C., in Westminster, 
ete. Co. v. Clayton, ut sup. 478. 
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of downsets filled with clay from the inroad of infiltrating water 
through a porous barrier; even though the result should be to 
cause water to collect in the superior heritor’s mine.’ Similarly, 
if water that has once percolated into a lower mine has, through 
an unnatural use by an upper mine owner, increased in quantity, 
a cause of action arises.2 And even where it finds its way by a 
different channel, or at a different time, although not in greater 
quantities, liability may be incurred; for the result may be to 
throw on the lower mine a burden which it had not before borne.* 
The removal of the surface by a higher owner, if contrary to the 
usual course of working in the district, may be such an improper 
working as to give the injured party a remedy;* but not on the 
mere ground that it is in breach of a contract entered into between 
the higher owner and a third party.6 But though a lower pro- 
prietor may prevent an upper heritor from discharging water upon 
his land which would not otherwise have come there, he cannot 
hinder him from making an open cast in the upper land to drive 
a level to his coal, on the pretence that such a collection of water 
coming down upon his lower grounds might sometimes hurt him ; 
nor can he stop the natural course of the water from going through 
his lower grounds.® 

If a person on whose land it would not naturally have come, 
brings upon his land, of his own free will and for his own 
purposes, and collects and keeps there so dangerous an element 
as water, he does so at his peril; and he is primd facie answerable 
for all the damage that may result from its escape.7 Thus in 
Rylands v. Fletcher’ the defendant constructed for the purpose 
of a mill, a reservoir on a piece of land, adjoining which the 
plaintiffs were working mines. The plaintiffs had previously 
worked their mines up to a spot where there were certain old 
passages of disused mines. These passages were connected with 
vertical shafts communicating with the surface; they had been 
out of use for many years, and were apparently filled with earth 
and marl. Shortly after the water was introduced into the 
reservoir it broke through some of the old shafts, flowed through 
the old passages, and flooded the plaintiffs’ mine. The defendant 


1 Hopev. Wauchope, 1779, M. 14,538. 3 West Cumberland, ete. Co. cit. 
See 2 Pat. App. 524 (note), where this * Wilsons v. Waddell, 1876, 3 R. 
judgment was acquiesced in. 288, 299. 

2 Smith v. Kenrick, 1849, 7 C. B. 5 1b. 4 R. (HM. Le.) 29, 31, 

515; Rylands v. Fletcher, 1868, L. R. 6 Aitken v. Dewar, 1734, Elchies, 
3H. L. 330, 339; West Cumberland, voce Property, No. 1. 

etc. Co. v. Kenyon, 1879, 11 Ch. D. 7 Kerr v. E. Orkney, 1857, 20 D. 298. 
782 et seq. OSS, iby 1. 83 JEL, Ib, SX) 
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was held liable But where a canal sluice was opened,—an 
operation necessary for its safety during an extraordinary flood, 
—and a mine was thereby flooded, the owners of the canal were 
held not lable for the damage caused by flooding, it having 
been found that the mine would have been flooded notwith- 
standing, and that their act was a prudent one in the emergency 
in which they were placed? The rule laid down in Rylands 
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v. Fletcher? does not apply to damage created under statutory Exception in 


powers authorising works on the ground of public utility. Thus 


a canal company took land under statutory authority for the powers: 


construction of a canal. Many years after the canal was in 
use a plaintiff proceeded to work his reserved mines in the 
ordinary manner and without negligence; while his operations 
progressed, the canal company dammed back the water, but 
declined to keep it dammed up for the three months during 
which the plaintiff could work out the coal. The result was that 
the water so flooded the mine that it had to be abandoned. 
It was held that the defendants were not liable for the damage 
sustained by their keeping a public waterway open; an act they 
were authorised by the Legislature to dot But if statutory 


authorities cause flooding by negligence, they are in the same does not apply 


position as other people. Accordingly, road trustees were hel 
hable in the following circumstances: they diverted water from 
an open ditch into a covered drain, placing catch-pits for that 
purpose, with gratings for collecting the water; and on account 
of the insufficiency of the gratings, the water overflowed into an 
adjoining coal mine. Also where injury was sustained through 
a flood, which would not have entered certain sits in the ground 
had it not been for the diversion of a stream from its natural 
course by upper heritors, they were held lable for the damage 
that ensued.6 This case was not under the principle of Rylands 
v. Fletcher,’ for the owner did not bring artificial water upon 


'See also Dunn v. Birmingham * Whitehouse v. Fellowes, 1861, 30 
Canal Co., 1872, L. R. 7-Q. B. 244, L. J.C. P. 305. See also Bagnall +. 
259, 269, 270. LG NeW Ry. Co: [8615 7 Elo ce N- 

2 Thomas v. Birmingham Canal Co., 423. 

1879, 49 L. J. Q. B, 851. Even on 6 Smith v. Fletcher, 1877, 2 App. 
the assumption that the act was Ca. 781. 


wrongful there was iyuria absque 
damno, and therefore no ground of an 
action of damages. 

Sises) lek, 3b. le 330. 

4 Dunn v. Birmingham Canal Co., 
1872, L. R. 7 Q. B. 244, 259. 


7 1868, L. R. 3 H. L. 330. See also 
Blyth v. Birmingham Waterworks 
Co., 1856, 11 Ex. 781; Barber v. N. & 
G. Ry. Co., 1864, 15 C. B. N. 8. 726, 
treated by Mellor, J., as a case of 
negligence (see L. R. 7 Q. B. 269). 


d to negligence. 
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his lands, but only operated upon natural water after it was 
there; accordingly, it was held that evidence to show that the 
working was not proper and ordinary should go to the jury.’ 
And if the rights and obligations of a railway or canal company 
exempt them from liability under the principle laid down in 
the case of Dunn v. Birmingham Canal Co.,? they may become 
liable if their authorised works have been constructed ? or main- 
tained 4 improperly, or contrary to the provisions of their Act; and 
in such a case, each fresh damage is a distinct cause of action? 

In Baird v. Monkland Iron Co. the question was raised 
whether a coal owner to the rise is entitled to pierce a slip-dyke 
which, situated well within his march, had long prevented 
accumulated water from descending through his workings into 
his neighbour’s mine to the dip, which was not protected by a 
barrier. The question of right was not determined; interim 
interdict being granted on expediency, and an express under- 
taking by the inferior heritor that he would cease crushing in 
the superior heritor’s workings at the march. If the piercing of 
the slip-dyke had been an act in the ordinary course of the 
working of the mine, the bill for interdict would not even have 
been passed.’ In Westminster Coal Co. v. Clayton,> a barrier 
between two mines had been perforated by the plaintiff. The 
owner of one of them artificially conducted his water so as to 
pass by the perforations into the other ; that mode of relieving his 
mine of it being most beneficial to himself, but causing irreparable 
damage to his neighbour. The Court did not stop to inquire 
whether the perforation of the barrier was wrongful or not, but 
granted interim interdict to restrain future draining in that manner 
for a year, till the question of right was determined. Again, in 
the case of Scots Mines Co. v. Leadhills Mines Co.,° mines to the 
rise and dip were respectively let under similar leases, but with 
a reservation to the landlord and tenant of the mine to the rise 
of the use of all levels in the mine to the dip, with a power of 
sinking and driving therein, so far as not to incommode the 
workings. The tenant to the rise altered his mode of working 


1 Smith v. Fletcher, 1877, 2 App. 


Ca. 781 ; for the earlier stages, see L. 
R. 7 Ex. 305, L. R. 9 Ex. 64, 

21872, Re 1 QO. B. 259: 

8 Whitehouse v. Fellowes, 1861, 30 
L, J.-C. P. 305. 

* Bagnall v. L. & N.-W. Ry. Co., 
1861, 7 H. & N. 423, 

° Whitehouse v, Fellowes, ut sup. 


6 1862, 24 D. 1418. See also Scots 
Mines Co. v. Leadhills Mines Co., 
1859, 34 L. T, 34, 

" Baird, cit. 1427. See Shaw v. 
Stenton, 1858, 2 H. & N. 858, expl. 
Harrison v. Muncaster, [1891], 2 Q. B. 
680. 

Su18674)30) Lea Ghee: 

9 1859, 34 L. T. 34. 
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within his own field, whereby the levels of the mine to the dip 
were flooded. It was held that the tenant to the dip was not 
entitled to interdict the tenant to the rise from so working within 
his own limits; but if the alteration had been made by sinking 
and boring in the mine to the dip, it would have been otherwise. 
One who drains away percolating water which would other- 
wise have found its way into his neighbour’s mine is free from 
lability ;1 and he is equally free from liability if, as the result 
of his operations, percolating water ceases to be retained in his 
neighbour’s property. Thus in Acton v. Blundell,? it was held 
that the owner of land through which water flows in a sub- 
terraneous course has no right or interest in it which will enable 
him to maintain an action against his neighbour, who, in carrying 
on mining operations in his own land in the usual manner, drains 
away the water from the land of the former, and lays his well 
dry. If the law were otherwise, the advantage on one side and 
the detriment on the other would bear no proportion whatever ; 
and there would be no limit of space within which the claim of 
right could be confined? Again, in Chasemore v. Richards,* 
the proprietor of a mill had for sixty years enjoyed the use 
of a stream, which was chiefly supplied by percolating water 
underground. An adjoining owner dug on his own ground for 
the purpose of supplying water to the inhabitants of a district, 
many of whom had no title as land owners to the use of the 
water. The underground water was in consequence drained away, 
and the mill owner lost the use of the stream. It was held that 
he had no right of action.6 It was also settled in that case 
that enjoyment of a certain water supply for the prescriptive 


period confers no right to demand its continuance.® Again, 


1 This follows a fortiori from the 
principles applicable to surface water, 
supra, 213. See MacSwinney, 387. 

21843, 12 M. & W. 324, as ex- 
plained by Pollock, C.B., in Dickinson 
vy. Gd. Junct. Canal Co., 1852, 7 Ex. 
282, 300. (This last case was ques- 
tioned in Chasemore, infra.) 

8 Tb, p. 351, per Tindal, C.J. See 
terms of lease excluding claim by 
tenant for loss by abstraction of water 
by the mineral workings, Lochore 
& Capledrae, etc. Co. v. Paton, 1891, 
Guthrie’s Sel. Sh. Ct. Ca., 2nd series, 
290. 

41859, 7 H. L. C. 349, followed 


in R. v. Met. Bd. of Works, 1863, 3 
B. & S. 710. 

5 This case (p. 386) overruled 
Balston v. Bensted, 1808, 1 Camp. 
462, in which it was held that enjoy- 
ment of water ‘fin any particular 
manner” was suflicient to prescribe a 
right thereto. But in that case the 
distinction between percolating water 
and water flowing in a visible channel 


was not present to Lord Ellen- 
borough’s mind. See Chasemore, c7f. 
p- 378. 


6 Chasemore v. Richards, 1859, 7 H. 
L. C. 370, 385, 386. This point was 
left open in Acton v. Blundell, supra. 
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owners under a statutory severance of lands and mines had used 
the underground wells and springs for farm purposes. The mineral 
lessees, in whom the freehold of the mines was vested, caused water, 
which would otherwise have flowed into or been retained in the 
wells or springs, to be withdrawn by percolation into their mine. 
It was held that the superjacent owners were without a remedy 
against the lessees The principle of these judgments applies 
equally to cases of water being prevented from percolating into 
a well, and to cases of water being abstracted which has already 
percolated thereinto.2 However, if the water has reached a 
definite channel, it cannot be taken away.* These cases have been 
followed in Blair v. Finlay,t the only case reported in the 
Scotch reports. In that case the workings of mineral tenants 
caused the springs which gave water supply to certain mills to 
fall off. The mineral tenants sold the water supply, and diverted 
it. The tenants of the mills driven by the water supply sought 
interdict; but it was held that the mineral tenants were entitled 
to appropriate and send where they chose the water which had 
“previously no definite existence, no certain outlet, no distinct 
or established run.”® It was also said that if the landlord had 
guaranteed the water supply, he might have been liable in 
damages.” 

However, where rights exist in respect of water, they can only 
be exercised for purposes of utility and not neghgently,$ nor in 
amulationem vicin.® In Crompton v. Lea,! the plaintiff's case was 
that the defendants were about to get minerals so near a river 
flowing above their mine that the inevitable consequence would be 
that the river would flow into their mine and thence into his. It 
was held that this act of the defendants was not in the reasonable 
and proper course of mining, and therefore should be restrained." 


! Ballacorkish, etc. Co. v. Harrison, 
1873, L. R. 5 P. C. 49. 

2 New River Co. v. Johnson, 1860, 
2 EK. & E. 435, 442. 

3 Grand Junction Canal Co. v. 
Shugar, 1871, 6 Ch. 483, 487, per L. 
Ch. Hatherley. 

41870, 9 M. 204. 

* See Scots Mines Co. v. Leadhills 
Mines Co., 1859, 34 L. T. 34,—a 
Scotch case which went to the House 
of Lords, reported in 31 Sc. Jur. 
571. 

®° Lord J.-C. Hope in Irving v. Lead- 
hills Mining Co., 1856, 18 D. 833, 841. 


See also Tindal, C.-J., in Acton v. 
Blundell, 1843, 12 M. & W. 324, 351. 

* Blair v. Finlay, ut swp. 207, per 
Lord J.-C. Moncreiff. 

SSee cases of Acton, Chasemore, 
Scots Mines Co., ett; and compare 
Rylands v. Fletcher, 1868, L. R. 3 
H. L. 330, and Smith v. Fletcher, 1874, 
L. R. 9 Ex. 64, 1877, 2 App. Ca. 781. 

9 Westminster, etc. Co. v. Clayton, 
1867, 36 L. J. Ch. 476; Irving, ut 
sup. 

10 1874, 19 Eq. 115. 

11 The case was not proceeded with, 
W.N., Nov. 25, 1876, p. 266. 
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NATURAL WATERCOURSES} 

The rights of riparian proprietors in private streams depend 
upon their relative situations, successive or opposite. “Opposite 
heritors are, in the first place, proprietors respectively of the solwm 
of the alveus up to the middle of the stream as it naturally flows; 
there is no common property in the solum. They are conter- 
minous proprietors whose march lies in the medium filum 
jiwuminis; and accordingly, if anything can be done that does 
not affect the state of the water, it may be done by each; the 
minerals under it belong to each party respectively, and may be a 
most valuable estate.”* Opposite and successive proprietors have 
also a common interest, but not a right of property, in the running 
water, which to become private property requires appropriation.® 
“A lower heritor has this interest in the stream, that in passing 
through the lands of others it shall be transmitted to him 
undiminished in quantity, unpolluted in quality, and unaffected in 
force and natural direction and current, except in so far as the 
primary uses of it may legitimately operate upon it within the 
lands of the upper heritor.”* And opposite and_ successive 
heritors have such a common interest in the stream as to entitle 
them to prevent operations which will palpably affect the flow of 
the water.2 “The right to have the stream to flow in its natural 
state, without diminution or alteration, is an incident to the 
property in the land through which it passes. . . . Each proprictor 
of the adjacent land has the right to the usufruct of the stream 
which flows through it. This right to the benefit and advant- 
age of the water flowing past his land is not an absolute 
and exclusive right to the flow of all the water in its natural 
state; ... but itis a right only to the flow of the water, and 
the enjoyment of it, subject to the similar rights of all the 
proprietors of the banks on each side to the reasonable enjoy- 
ment of the same gift of Providence.”® This right arises 


See also 


1 A definition of “watercourse” is 
given on p. 236. The leading exposi- 
tion of the rights of parties in private 
streams is by Lord Neaves in Morris 
v. Bicket, 1864, 2 M. 1082, 1092 ; aff. 
1866, 4 M. (H. L.) 44, and approved in 
Colquhoun’s Trs. v. Orr Ewing & Co., 
1877, 4 R. 344; rev. 4 R. (H. L.) 116. 

2 Lord Neaves, ut sup. See also 
Wishart v. Wyllie, 1853, 1 Macq. 
389 ; Micklethwait v. Newlay Bridge 


Co., 1886, 33 Ch. D. 133. 
supra, p. 42. 

3 Lord Neaves, 7b., as explained in 
Rankine, Landow. 466; and see 
Leach, V.-C., in Wright v. Howard, 
1823, 1 Sim & Stu. 190, 203. 

4 Lord Neaves, ut sup. p. 1092. 

5 Ib. Seeinfra, p. 226, more parti- 
cularly as to lower heritors. 

6 Per Parke, B. in Embry v. 
Owen, 1851, 6 Ex. 353, 369, and Lord 
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ex jure nature, and not from servitude or presumption of 
possession.! 

To constitute a stream of natural surface water flowing in a 
defined course, the flow must possess that continuous unity of 
character by which the flow on one person’s land can be identified 
with that on his neighbour’s; and water which squanders itself over 
an indefinite surface cannot constitute such a stream.? But it is 
not in all cases easy to determine whether water is mere surface 
water, or has acquired for itself the characteristics of a permanent 
flowing stream. The question is purely one of fact. A mine 
owner who could have utilised two streams of water complained 
of the defendant’s diverson of them, which prevented him. The 
one afforded a continuous supply to surface springs which flowed 
sometimes plentifully, sometimes scantily, in a natural course to 
the plaintiff's mine. The course of the flow was not deeply 
furrowed or accurately defined, but was more definite than is the 
case where water squanders itself on the ground. The other 
stream afforded a copious and continuous flow, but could not 
furrow a channel for itself on account of its proximity to the 
plaintiffs mine. Each was held a stream with a definite flow.* 
The mere fact of a natural watercourse flowing in an artificial 
channel does not make it the less a natural watercourse. It 
may be that an entirely artificial stream, as one flowing from a 
mine, for instance, would be different.6 And an artificial water- 
course after it has been united to a natural watercourse is con- 
sidered to have lost its artificial character ;® for it is impossible to 
draw any difference between rights in a natural stream in its 
original state, and rights in a natural stream after it receives 


Neaves in Morris v. Bicket, 1864, 2 M. 
1082, 1092 ; aff. 1866, 4 M. (H. L.) 44. 
See also Miner v. Gilmour, 1858, 12 
Moo. P. C. 156, per Lord Kingsdown. 

1 Chasemore v. Richards, 1859, 7 
H. L. C. 368, 370, 382-386, over- 
ruling dicta to the contrary in Acton 
v, Blundell, 1843, 12 M. & W. 324. 
See also Wood v. Waud, 1849, 3 Ex. 
748 passim. 

2 Briscoe v. Drought, 1860, 11 Ir. 
C. L. R. 250, 271, 273, per Christian, 
J. Capability of diversion, Taylor v. 
St. Helens, 1877, 6 Ch. D. 273, per 
Jessel, M. R.; and the fact of once 
having been confined in a definite 
channel are elements which may help 
to solve the question ; Grand Junction 


Canal v. Shugar, 1871, 6 Ch. 487, per 
Lord Hatherley. 

§ Ennor v. Barwell, 1860, 2 Giff. 
410, 422, et seg. The evidence was as 
conflicting as the facts, and a trial 
was ordered (4 L. T. N.S. 597). See 
Rawstron v. Taylor, 1855, 11 Ex. 369, 
382, and Broadbent v. Ramsbotham, 
1856, 7b. 602. See also Taylor v. St. 
Helens, 1877, 6 Ch. D. 264, 273. 

* Nuttall v. Bracewell, 1866, L. R. 
7h ores Ul. 

5 Holker v. Poritt, 1873, L. R. 8 
Ex. 107, 115, 10 ih. 59, distinguished 
from Stockport Waterworks v. Potter, 
1864, 3 H. & C. 300. 

6 Nuttall v. Bracewell, cit. 14. See 
p. 235, as to artificial watercourses. 
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accessions from artificial sources If water once acquire the 
character of a running stream, it is not deprived of it by the 
subsequent loss of the defined course, if the water is again 
collected. If water flows in a natural course underground, it is 

subject to the same rules of law as surface streams. 

Opposite Proprietors.—Opposite proprietors are not entitled Opposite pro- 
to erect anything 7m alveo which will have the result of altering Peto" 
the flow of the current ;* but either is allowed to repair the ben 
against invasion of the river in time of flood.® Nor are they 
entitled to erect so near the margin of a river any opus 
manufactum which might have the effect of diverting the stream, 
and throwing the water on lands ex adverso in the time of flood. 

Nor is a proprietor entitled to divert the whole, or a part of the 
stream, without the consent of the opposite proprietor? In 
such a case, the opposite proprietor is entitled to have the natural 
flow, without proof of injury by diversion, inasmuch as it is 
impossible to tell what use he may yet have for the water.s 
Hence one is not permitted, without consent, to divert a stream to 
drive machinery, or, in fact, for any purpose other than primary 
purposes.? These operations, however, by opposite proprietors 
which would otherwise be illegal, may be the subject of express 
permission ; all of them may be fortified by the long prescription 
to the extent to which they have been exercised; the servitude 
of aqueduct may alter common law rights;!° and a plea of 


1 Holker v. Poritt, 1873, L. R. 8 6 Ersk. wp sup. Menzies v. Bread- 


Or 


Ex. 107 ; see Wood v. Waud, 1849, 3 
Ex. 748, 779 ; per Pollock, C. B. 

2 Holker v. Poritt, cat. 

3 Wood v. Waud, 1849, 3 Ex. 748 ; 
Dudden v. Clutton Union, 1857, 1 H. 
& N. 627, 630; Dickinson v. Grand 
Junc. Canal, 1852, 7 Ex. 282, 300; 
Chasemore v. Richards, 1859, 7 H. L. 
C. 349, 374. 

4 Farquharson. Farquharson, 1741, 
M. 12,779; Morris v. Bicket, 1864, 
2 M. 1089; aff. 1866, 4 M. (H. L.) 44; 
M‘Gavinv. M‘Intyre, 1893, 20 R. (H.L.) 
49 ; Jackson v. Marshall, 1872, 10 M. 
913 ; Colquhoun’s Trs. v. Orr Ewing, 
1877, 4 R. 344; rev. 4 R. (H. L.) 116. 

5 Ersk. ii. 1.5 ; Mags. of Aberdeen 
v. Menzies, 1748, M. 12,787; D. 
Gordon v. Duff, 17385, M. 12,778 ; 
Menzies v. Breadalbane, 1826, 4 S. 
783 (N. E. 791), 3 W. S. 235. 
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albane, wt sup. 

7D. Roxburghe v. Waldie’s Trs., 
1879, 6 R. 663. 

8 See Rankine, Landow. 473, and 
authorities there cited. 

9 Lanark Twist Co. v. Edmon- 
stone, 1810, Hume, 520 ; as to primary 
purposes, see infra, p. 227. 

10 Gaved v. Martyn, 1865, 19 C. B. 
N.S. 732. Thus if riparian owners 
grant control of a natural watercourse 
to one of their number, the grantee 
may prevent the grantors from 
abstracting it, and may use or divert 
it himself, Northam v. Hurley, 1853, 
1 E. & B. 665 ; Whitehead v. Parks, 
1858, 2 H. & N. 870; Wood »v. 
Waud, 1849, 3 Ex. 748, 772; see 
Mason v. Shrewsbury Ry. Co., 1871, 
ibe, We (HOY, 18% faiths 
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acquiescence; if sufficient to infer consent, will bar an opposite 
proprietor from objecting to them.’ 

Successive Proprietors.—Should the opus manufactum of a 
lower heritor cause the water to regorge upon the lands of the 
superior heritor, he may be ordered to remove it,’ and is liable 
for damage incurred by regurgitation. Thus in Burgess v. Brown, 
a superior heritor owned a limestone quarry. The lower heritor 
constructed a dam to drive his papermill, the effect of which was 
to prevent the drainage of the quarry, and to cause the water to 
regorge into the level that drained it. It did not appear that the 
operations ever materially affected the working of the quarry, or 
that the water regorged into the quarry itself. Notwithstanding 
an offer on the part of the lower heritor to strengthen the head of 
the pursuer’s level, and to pay all expenses for apparatus necessary 
for preventing regurgitation of the water into the quarry, he was 
compelled to lower his dam dyke. It was observed that the 
superior heritor need not allege present material prejudice ; “it is 
enough for him to say that he may have occasion for every inch of 
his level, and that no one has right to touch or meddle with 
his property.”® And the superior heritor’s remedy is not cut off 
by his increasing the volume of water by pumping out a quarry, 
provided he does not bring into the stream more than it would 
naturally receive.’ 

Restrictions of Common Law Rights.—The law has imposed 
certain restrictions upon the use of running water by a superior 
heritor in favour of lower heritors. These, as already explained’ 
relate to three particulars, viz. quantity, flow, and quality. Of 
these in order— 

Quantity.—An upper heritor, unless he has acquired a right 
by grant or prescription, must send down the same quantity of 
water as he receives.? He must neither add to it nor diminish it. 
“Tf any one improperly introduces water into a stream and so 
causes it to overflow to his neighbour’s damage, he will be 
responsible.” 1° But he is entitled to add to it the natural incre- 


1 As to this, see wfra, p. 267. 

2 Morris v. Bicket, 1864, 2 M. 1082 ; 
aff. 1866, 4 M. (H. L.) 44. 

3 Fairly v. KE. Eglinton, 1744, M. 
12,780. 

* Baillie v. L. Saltoun, 1821, Hume, 
523; Graham v. Loch, 1829, 5 Mur, 74. 

51790, Hume, 504. 

® Per Lord J.-C. Braxfield. Jb. 

7 Rankine, Landow., 477, on the 


authority of the American case, 
M‘Cormick v. Horan (1880), 37 Am. 
R. 479. 

8 Supra, p. 228. 

° Ld. Pres. Inglis in Hunter v. 
Aitken, 1880, 7 R. 510, 514; and 
Bicket v. Morris, wt sup. See supra, 
p. 2238. 

© Per Lord Young in Filshill ». 
Campbell, 1887, 14 R. 592, 595. 
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ment of rain, spring and surface water, and affluents ; and to take 
from it so much as is necessary for primary and secondary 
purposes. If he store it! and let it down in bulk, he is under the 
rule of Kerr v. E. Orkney and Rylands v. Fletcher already stated.2 
The primary uses of a stream are drink for man and beast, and 
family uses ;* and for such purposes the superior heritor may 
construct pipes for conveyance of the water within the riparian 
lands. The secondary purposes consist of irrigation and manu- 
facture ;° the former, a more favourable purpose for diminution 
of a stream than manufacture® need not be here considered. 
The right of diminution of a stream for manufacturing purposes 
by an upper heritor, whether by actual consumption or by 
diversion, is under certain limitations.’ A superior heritor is 
entitled to diminish the quantity of water in a running stream by 
a reasonable use of it in the processes of his manufacture; but he 
is not entitled to transgress this limit. He may also divert it 
within his own lands;* but when diverted the surplus must be 
returned to the natural channel within his lands.®° The extent to 
which the consumption of running water is reasonable is a jury 
question. All the circumstances must be taken into considera- 
tion ; the character of the district,’ the size of the stream," the 
relative amount of water abstracted,” the times of diversion, and 
such like. If it appear that material injury is done to the stream 
by diminution of its volume, the use is unreasonable® To bring 
his case up to injwria which will entitle him to stop the diversion, 


1 As to accumulations, see p. 220. 

2 Supra, p. 218. 

3 See Bell, Pr. 1104, 1105. If all 
the water be required for primary 
purposes the upper heritor may, if he 
has not abandoned his right by pre- 
scription (Hunter v. Aitken, 1880, 7 R. 
510, 514), draw it off by an aqueduct, 
under burden of returning it un- 
polluted within his lands even though 
inferior works may require the whole 
of the water for secondary purposes. 
M‘Lean v. Hamilton, 1857, 19 D. 
1006 ; Ogilvie, cit. note 4; Hood v. 
Williamsons, 1861, 23 D. 496. 

4 Ogilvy v. Kincaid, 1791, 
12,824. 

5 Manufacture was assumed for 
sake of arguinent an “ extraordinary 
purpose,” in Ormerod v. Todmorden 
Mill Co., 1883, 11 Q. B. D. 155, 172. 

6 See Rankine, Landow. 485. 


M. 


7D. Buccleuch v. Gilmerton Gas 
Coal Co., 1894, 31 8. L. R. 528. 

8 See Lord J.-C. Inglis in Hood v. 
Willamsons, 1861, 23 D. 496, 501, 
502. As to consent required of oppo- 
site proprietor, see supra, p. 225. 

®’ Cunningham v. Kennedy, 1713, 
M. 8903, 12,778 ; Bannatyne v. Crans- 
ton, 1624, M. 12,769 ; and Lord J.-C. 
Inglis in Hood, ut sup. 

10 Ormerod v. Todmorden Mill Co., 
ut sup. 

1 Bell, Pr. 1104. See Wood v. 
Waud, 1849, 3 Ex. 748 ; Coleridge J., 
in Chasemore v. Richards, 1857, 2 H. 
& N.168 ; as to direction of percolat- 
ing water, 191. 

12 Swindon, ete. v. Wilts Canal 
Nay Comm Gio yelinelven (ete Lin 69/7- 

13 Sandwich v. G. N. Ry. Co., 1878, 
10 Ch. D. 707, and authorities there 
cited. 
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the lower heritor need not prove actual use or actual loss ;* 
though he must qualify damage if damages are sought.? But 
where infringement of the right to an undiminished stream is 
alleged, the onus is laid on the superior heritor who diverts it to 
disprove it; and he will be free if he can prove that the diminu- 
tion is insignificant in comparison with the size of the stream,’ or 
that the injury is imaginary. An upper heritor may, accordingly, 
use the stream for the ordinary ® purposes of working machinery ® 
in connection with mines, or may abstract it, or divert it 
reasonably,’ provided he returns it within his own lands.§ But he 
may not, primd facie, in undermining, tap the bed of the stream, 
and draw off all the water ;? or by any other act sensibly interfere 
with the common enjoyment.!° A defendant, whose mining 
operations had caused the bed of the stream to sink to the extent 
of four feet, was obliged to undertake not to work so as to obstruct 
the supply of water along the stream; although no actual diminu- 
tion of water was proved." 

Flow.—The natural flow of a stream, as already pointed out,” 
must be left by an upper heritor “unaffected in force, natural 
direction, and current.”'8 Accordingly, any interference with the 
stream, whether by diminution," or increase ¥ of its natural volume, 
by alteration of its level,!® by deflection,” or by storage,’ which 
materially affects the enjoyment of a lower heritor’s use of it, 


1 Hood v. Williamsons, 1861, 23 D. 
496 ; Elwell v. Crowther, 1862, 31 
Beay. 163 ; Swindon v. Wilts Canal 
(Oley, VSS} Uy IR, Pf Ual, Ie (5 70S 

2 See Pennington v. Brinsop Hall 
Co., 1877, 5 Ch. D. 796, 774. 

3 Hood, wt sup. 

* Goold v, Gt. Western Deep Coal 
Co., 1865, 2 De G. J. & S. 600, 610 
et seq. 

5 “Ordinary” and “extraordinary” 
as applied to manufacturing purposes 
are relative terms ; what is extraordi- 
nary under certain conditions may be 
ordinary in others. Per Brett, M. R.. 
and Bowen, L. J.,in Ormerod v, Tod- 
morden Mill Co., 1883, 11 Q. B. D. 
155, 168, 172. 

® See Bacon, V.-C., in Sandwich 
Bs (Eo Ile Vehy, (Clos Weide}, IMO) (Clm, 1D), 
ke 

7 Kent, Com. iii, 440; Embrey v. 
Owen, 1851, 6 Ex. 353, 372. 

’ Authorities in note 9, last page. 


® Crompton v. Lea, 1874, 19 Eq. 
115, 127, 128. 

1 See Ennor v. Barwell, 1860, 2 
Giff. 410, 424 et seg. As to what 
constitutes sensible interference, see 
Wood v. Waud, 1849, 3 Ex. 748. 

11 Klwell v. Crowther, 1862, 31 
Beay. 163. 

12 Supra, p. 223. 

13 Per Lord Neaves in Morris v. 
Bicket, 1864, 2 M. 1092. 

14 See supra, p. 227, as to diminu- 
tion for primary purposes. See also 
Glenlee v. Gordon, 1804, M. 12,834. 

8 Lord Young in Filshill v. Camp- 
bell, 1887, 14 R. 592; Rankine, 
Landow. 477. 

16 Klwell v. Crowther, 1862, 31 
Beay. 163. 

7 As by an opus manufactum in 
alveo, see supra, p. 218. 

18 See Rylands v. Fletcher, stated 
supra, p. 218, as to letting loose stored 
water (not natural). 
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is illegal, and may be restrained! A head of water is a valuable 
motive power; and an upper heritor is not entitled to cause 
the water near the exit of his march to spread itself out, and 
thereby materially injure the lower heritor’s natural right to 
have it flowing in a deeper channel.? Nor, conversely, may he 
cause it to flow with a greater force at exit, so as to damage 
a lower heritor’s property, or interfere with his right to have it 
flowing slowly, if he so desire it. Again, any deflection, accord- 
ing to the rule in Morris v. Bicket,* whereby injury is sustained 
by a lower heritor, may be restrained; although there are dicta 
to the contrary.2 Storage of water is not illegal per se; and it is 
only preventable when shown to be a material cause of injury. 
A reasonable use of water is permitted to an upper heritor ;¢ 
and he may impound it, provided the “reasonable rights” of 
the lower heritor are not interfered with.? What is reason- 
able use, of course, depends on the circumstances of each case.$ 
It is not a good defence to a complaint of diversion, that the 
water interfered with was not that to which the pursuer alleges 
right, but only a feeder or burn running into it.? Acquiescence 
is a personal bar to complain of diversion of a running stream.!° 
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divert a stream may be made the subject of the servitude of 
aqueduct,” or acquired between successive owners in the same 
manner as between opposite owners; and may be similarly lost 
by prescription ;!4 in which case the maxim tantwm prescriptum 
quantum possessum applies. Thus a coal-work had been supplied 
from time immemorial with water by a side-cut from a natural 


1 Morris v. Bicket, 1864, 2 M. 1092. 

2 Glenleev. Gordon, 1804, M. 12,834. 

3 Rankine, Landow. 477. 

41864, 2 M. 1082; aff. 4 M. (H. L.) 
44, 

5 Murdoch v. Wallace, 1881, 8 R. 
855. 

6 See supra, p. 227. 

7 Abercorn v. Jamieson, 1791 ; 
Hume, 510. 

8 See supra, p. 227. See Glenlee 
v. Gordon, 1804, M. 12,834; and 
M‘Gavin v. M‘Intyre, 1890, 17 R. 
818, 20 R. (H. L.) 49, as to unreason- 
able storage ; and Hunter v. Aitken, 
1880, 7 R. 510, as to the regulation 
of the descent of impounded water. 
See also Blantyre v. Dunn, 1848, 10 
D. 509, approved in Hunter, cit. ; 


Cowan v. Kinnaird, 1865, 4 M. 236 ; 
and Orr v. Graham, 1831, 10 S. 
135. 

9 Cowan v. Kinnaird, 1863, 1 M. 
972. 

10 As to what constitutes acquies- 
cence, see wmfra, p. 267; Cowan, 
cit. 4 M. 236. As to prescription, 
Hunter v. Aitken, czt. 

11 See infra, p. 233; nuisance; D. 
Roxburghev. Waldie, 1821, Hume, 524. 

12 See infra, p. 233. 

13 Braid v. Douglas, 1800, and other 
cases in M. App. voce Property, 2, 5, 
6; M‘Intyre v. Orr, 41 Sc. Jur. 
112. 

144 Farquharson v. Farquharson, 
1741, M. 12,779; and see Hunter v. 
Aitken, ut sup. 
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burn, at the inlet of which was a large stone, pierced with a hole 
“about the bigness of the mouth of a choppin stoup or little more,” 
through which the diverted water ran. The prescriptive possession 
was measured by the stone gauge ; and the superior heritor was held 
not entitled to divert or alter the stream for turning water engines 
or other purposes, to the prejudice of the lower heritor, except in 
so far as a right to do so had been acquired by prescription." 
Quality—At Common Law.—As above explained,” a superior 
heritor must send down the water to the lower heritor “unim- 
paired in quality.” Any one may, primd facie, use a running 
stream for the purpose of washing his minerals, or, if it would 
have reached the stream naturally within his own lands,* may 
pump the water from his mine into it, provided he does not 
thereby alter its quality to the prejudice of his neighbour. “No 
upper heritor is entitled to pollute the water of a stream to the 
injury of those below him, and in the act of throwing impurities 
into the river artificially produced, he is a wrong-doer. He has 
no right to do this merely because the premises he occupies are 
on the banks of the stream. Every lower heritor who is injured 
by the act has a legal ground of complaint.”® And this rule 
obtains in all cases, whether the course of the water be definite 
or indefinite,’ whether it is surface or stream water,S whether it 
flows in a natural or artificial channel.? The chief cause of 
alteration of the quality of water is pollution; but it is equally 


1M. Abercorn v. Jamieson, 1791, 
Hume, 510. 

2 Supra, p. 223. 

3 Morris v. Bicket, 1864, 2 M. 1082 ; 
aff. 4 M. (H. L.) 44; Buccleuch v. 
Cowan, 1866, 5 M. 214. 

*But not otherwise without a 
servitude. See Lord M‘Laren in 
Bankier Distillery Co. v. Young, 1892, 
19 R. 1083, 1089, if the water would 
not have found its way there natur- 
ally. 

> Not because he has a right to 
pollute, but because no one has a title 
to prevent him, 

6 Per Lord Cowan in Buccleuch v. 
Cowan, ut sup. 228. 

7 Hodgkinson v. Ennor, 1863, 4 B. 
& S. 229 (water flowing through 
natural channels after having been 
polluted by washing lead ore). 

8 1b.; Turner v. Mirfield, 1865, 34 
Beay. 390 (refuse from worsted mill 


drained into a colliery); Ballard v. 
Tomlinson, 1885, 29 Ch. D. 115 ; and 
Womersley v. Church, 1867, 17 L. T. 
N. 8. 190 (pollution of wells). All 
the proprietors of an inland loch have 
a common interest that the water be 
kept free from pollution, Goldsmid v. 
Tunbridge Wells Imp. Comm., 1866, 
1 Ch. 349 ; Scott v. Napier, 1869, 7 M. 
(H. L.) 35. 

® Magor v. Chadwick, 1840, 11 A. 
& E. 571 (water running through a 
draining adit polluted by a mine to 
the prejudice of a brewery) ; Whaley 
v. Laing, 1857, 2 H. & N. 476 (canal 
water, expressly given to mine owner 
to feed the boilers of his engines, 
polluted so as to injure the boilers. 
Canal company liable in damages). 
See Cal. Ry. Co. v. Baird, 1876, 3 
R. 839 (pollution of canal); and 
Scott v. Scott, 1881, 8 R. 851 (dry. 
ditches). 
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clear that one is not entitled to alter its temperature, or its 
softness,” to the prejudice of his neighbour, any more than to 
put into the stream water which he considers equally pure, to 
supply what he has abstracted? Thus in Tipping v. Eckersley,* it 
was held that a plaintiff who used water for condensing purposes, 
was entitled to restrain a defendant from discharging it from his 
works at a temperature of from 57° to 68°, it having been thereby 
rendered less fit for condensing. Again, it was held that mine 
owners were not entitled, apart from contract or prescriptive 
right, to discharge into a stream water pumped from a mine 
which had the effect of hardening it (although its primary 
purposes were not interfered with), to the prejudice of a distillery 
company, who were lower heritors.® In a more recent case, a 
gas coal company abstracted by means of a pipe a certain 
quantity of water from a stream for purposes other than primary 
and domestic. They pleaded in answer to a suit for interdict 
that they had not decreased the quantity of water in the stream, 
in respect that for forty years a greater quantity of water from 
their pit had been discharged into it, and that their actings had 
not made the water more impure. This plea was repelled, and 
they were ordained to remove the pipe.® 
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In the Esk Pollution case,’ Lord Justice-Clerk Inglis thus laid General rule. 


down the law: “Riparian proprietors are entitled to use the 
water in any way they like as it passes through their property, 
subject only to certain conditions. Now these conditions are, 
that they shall send down the water to their neighbours below un- 
diminished in quantity and unimpaired in quality... . As regards 
the matter of purity, it is impossible in the nature of things 
that a running stream should not receive in its course certain 
impurities as it passes along. The action of nature is inconsistent 
with such a condition as that. But the meaning of the condition 
is, that no unnecessary or artificial impurity shall be put into 
the stream so as thereby to diminish the purity of the water as 
it passes to the proprietors or the inhabitants below.”* Purity 


+1855, 2 K. & J. 264. 
5 Bankier Distillery Co. v. Young, 


1 Raised as to nuisance in Russel v. 
Haig, 1791, Bell’s Oct. Ca. 338, 347 ; 


Tipping v. Eckersley, 1855, 2 K. & J. 
264; Mason. Hill, 1833,5 B.& Ad. 1,14. 

2 Bankier Distillery Co. v. Young, 
1892, 19 R. 1083. 

3 Stevenson v. Hogganfield Bleach- 
ing Co. 1892, 30 8S. L. R. 86; D. 
Buccleuch v. Gilmerton Gas Coal Co., 
1894, 31 8. L. RB. 528. 


1892, 19 R. 1088; aff. 20 R. (H. L.) 
76. 

6D. Buceleuch v. Gilmerton Gas 
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this case on pollution, wfra, p. 234. 

7 Buccleuch v. Cowan, 1866, 5 M. 
214. 
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is a relative term;! and, inasmuch as no water is absolutely 
pure, the question in all cases of pollution comes to be: Has 
there been a material increase to the pollution by the person 
whose act is complained of? Whenever his pollution has an 
appreciably injurious effect upon the water, the lower heritor 
immediately acquires a title to complain, and can demand the 
cessation of the pollution which has thereby become a nuisance.? 
In determining whether pollution produces material injury, the 
size of the stream, and the persistent or intermittent character 
of the pollution’ have in many cases to be considered; but the 
most important question is: What was the quality of the water 
as regards purity before the alleged pollution?® Not only are 
those who require water only for primary purposes ® entitled to 
insist on no increase to its pollution by an upper heritor;’7 a 
manufacturer has the same rights.$ Thus in Whaley v. Laing? 
increase to pollution of water, by which it was unfitted for 
use in steam boilers to drive mining machinery, was held action- 
able; even where the mine owner had been allowed gratuitously 
to take the water from a canal. Where the stream has been 
appropriated partly to primary and partly to secondary purposes, 
the case is regulated by this rule: “That no person is entitled 
to destroy or materially impair its fitness for manufactures pre- 
viously existing ... to a greater extent than formerly. But, 
on the other hand, a party complaining of being injured is not 
entitled to increase his liability to injury by giving up precautions 
previously used, or by neglecting to give warning to the party 


1 Rigby v. Downie, 1872, 10 M. 568. 
Carntyne Burn case, in which water 
was polluted by a chemical work so 
as to be unfit for being used in boilers 
for an iron foundry. See also Whaley 
v, Laing, 1857, 2 H.& N. 476, 3 H. 
& N. 675. 

* Buccleuch v. Cowan, 1866, 5 M. 
217, 228, 232, 234. 

’ Dunn v. Hamilton, 1837, 15 S. 
853, 860, 862. 

* See Broun on Nuisance, 16. 

5 Rigby v. Downie, ut swp.; M‘Gavin 
v. M‘Intyre, 1890, 17 R. 818, 20 R. 
(H. L.) 49. 

6 See supra, p. 227, as to these. 

7 Millar v. Marshall, 1828, 5 Mur. 
28; Miller v. Stein, 1791, M. 12,823 ; 
Dunn v. Hamilton, 1837, 15 S. 853 ; 
Robertson v. Stewarts, 1872, 11 M. 


189 ; Hodgkinson v. Ennor, 1863, 4 
B. & 8. 229; Clowes v. Staffordshire 
etc. Co., 1872, 8 Ch. 125. 

5 Ewen v. Turnbull’s Trs., 1857, 19 
D. 5138; Dunn v. Hamilton, 1837, 
15 8. 853; aff. 3 S. & M‘h. 356; 
Collins v, Hamilton, 1837, 15 8. 895; 
Crossley v, Lightowler, 1866, 3 Eq. 
279, 1867, 2 Ch. 478 ; Russell v. Haig, 
1791, M. 12,823, 3 Pat. App. 403. 
Lord Braxfield, J.-C., says that if the 
infringement by pollution were only 
to diminish the pleasure of walking 
in a policy, it could be stopped, 
Miller v, Stein, 1791, Bell’s Oct. Ca. 
334, 337. 

91857, 2 H. & N. 476.3 H. & N. 
675. 

10 See Rigby v. Downie, 1872, 10 M. 
568, to the same effect. 
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injuring him.”? A riparian proprietor who has acquired a pre- 
scriptive right to take, in a particular way and at a particular 
place, pure water from a river, and to restore it to the river in 
a polluted state, is not entitled to take it in any other way or 
at any other place with the effect of increasing the pollution of 
the river.” 

This natural right to have the natural standard of purity 
maintained may be lost by express grant,? acquiescence, or pre- 
scription. These pleas are elsewhere treated of;* but one or 
two additional points deserve notice with respect to prescription. 
Water had been discharged for the prescriptive period, polluted 
by sand, stones, and rubbish, dislodged in the process of washing 
minerals from a tin mine. <A right to so foul it was held a good 
plea under the English Prescription Act.6 Again, a defendant, 
owner of a copper mine, pleaded a right to sink pits on his own 
land, to fill them with iron, and cover the same with water 
pumped from the mine for the purpose of precipitating the 
copper contained in the water, and a right under the Prescription 
Act to let off the water impregnated with the metallic substances 
into a watercourse. The plea was held good, on the ground 
that the right in question was in substance a claim to a water- 
course over the land of another person. A stream may have 
from time immemorial been abandoned to public works.’ When 
that is the case, prescription only applies to the fouling which 
has existed during the period of forty years. That is to say, 
when pollution to a certain amount has been exercised for that 
period, a material increase to it is not affected by the prescription, 
and may be prohibited; and even a new cause of pollution in 
manufacture, though less in degree, may be stopped.? “ Pollution 
of a clear stream is to a riparian proprietor below both injury and 
damage, whilst the pollution of a stream already made foul and 
useless by other pollutions is an injury without damage, which 


1 Per Lord Cockburn in Collins v. 
Hamilton, 1837, 15 S. 895. 

2 M‘Gavin v. M‘Intyre, 1893, 20 R. 
(H. L.) 49. 

8 Wood v. Waud, 1849, 3 E. 748. 
See a case of implied grant, Hall v. 
Lund, 1863, 1 H. & C. 676. 

+ Acquiescence, p. 267; prescription, 
p- 268. 

5 Carlyon v. Lovering, 1857, 1 H. 
& N. 784. Custom was also pleaded 
and sustained as far as limited to the 
necessary working of the mine, 


6 Wright v. Williams, 1836, 1 M. 
(5 Wo lo 

7 Collins v. Hamilton, 1837, 15 8. 
895. 

8 Charity v. Riddle, July 5, 1808, 
F.C., M. App. Public Police, No. 6 
(pollution of air) ; Crossley v. Light- 
owler, 1866, 3 Eq. 279, 2 Ch. 478 ; 
Baxendale v. M‘Murray, 1867, 2 Ch. 
790. See Stirling v. Haldane, 1829, 
8S. 131. 

9 Clarke v. Somerset, etc., 1888, 57 
ib, df, Wi, (CS. 
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would, however, at once become both injury and damage on the 
cessation of other pollutions.”! Some of the uses of water may 
have been destroyed, and others not, during the prescriptive 
period. It has been held that a lower heritor has no interest 
to object to further pollution affecting primary purposes, if fitness 
for all the primary uses has been destroyed ;* but where some 
of the secondary purposes have been interfered with for the 
prescriptive period, the right to object to pollution interfering 
with other secondary purposes is not cut off? The Duke of 
Buccleuch complained of water running through his property 
being polluted by mining operations carried on by a gas coal 
company, who were upper heritors, and had during the pre- 
scriptive period been in the habit of continuously fouling the 
water. The stream had always borne a quantity of ferruginous 
matter in suspension and solution; and the dispute arose as to 
the extent of the pollution. The gas coal company maintained 
that the water had never been fit for any of the primary purposes 
during the prescriptive period, on account of mining operations 
in other pits than their workings. The Duke maintained that 
up to 1886 the water was not so filthy as to be unfit for primary 
purposes, that it was potable, that fish lived in it, and that 
cattle, except on occasions, used to drink it. Lord Stormonth- 
Darling held, upon very conflicting evidence, that although the 
water was not fit for human consumption, it was still fit for 
other primary purposes, and granted interdict against the gas 
coal company from using it in any way so as to interfere with 
primary purposes; and his judgment was affirmed on appeal.4 
There was also evidence that a secondary use of the water was 
interfered with, viz. its utility for filling boilers; but this point 
was not proved, nor was it necessary for decision. Had the gas 
coal company been able to establish destruction of fitness for all 
primary uses before their alleged pollution, the Court would have 
had to consider whether, in the event of no interference with sec- 
ondary purposes, they would continue the interdict where the 
only injury was that to amenity of the policies. There is no 
express decision upon this point; but the law laid down by Lord 


! Per Fry,J.,in Pennington v. Brin- 
sop Coal Co., 1877, 5 Ch. D. 772. 


8 Lord Cockburn in Collins v. 
Hamilton, 1837, 15 8S. 895, and supra, 


2 Downie v. HE, Moray, 1824, 3 S. 
158 (N. E. 107), 1825, 4 S. 167 (N. 
E, 169); Russell v. Haig, 1791, M. 
12,823, 3 Pat. App. 403; Buccleuch 
v. Cowan, 1866, 5 M. 214, 218. 
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President Inglis in the Esk Pollution case! seems to indicate 
that amenity is as much entitled to protection as any other right.2 
Quality under Statute.®@—Water pollution from mines. is Rivers Pollu- 
specially dealt with in sec. 5 of the Rivers’ Pollution Prevention "" 4*+ 
Act, 1876,4 under which an offence is committed by every person 
who “causes to fall or flow, or knowingly permits to fall or flow, 
or to be carried into any stream, any solid matter from any mine, 
in such quantities as to prejudicially interfere with its due flow, 
or any poisonous, noxious, or polluting solid or liquid matter 
proceeding from any mine, other than water in the same condition 
as that in which it has been drained or raised from such mine,” 
unless in the case of poisonous, noxious, or polluting matter he 
can show the Court that he is using “the best practicable and 
reasonably available means” to render such matter harmless. 
Under sec. 2 it is an offence to pollute a stream by putting into 
it “the solid refuse of any manufactory, manufacturing process, 
or quarry, or any rubbish or cinders.” Under the term “streams ” 
are included all rivers, streams, canals, lakes, and watercourses 
other than watercourses used as sewers at the passing of the Act.® 


ARTIFICIAL WATERCOURSES ® 


Nature of the Right.—The right of drawing or otherwise 
conducting water from its natural place over lands belonging 
to another is strictly a servitude right,” as is also the right 
to discharge it npon the lands of another. These rights must Servitude to be 
be exercised civiliter, with a due regard to the interest of the os 
servient owner and are subject to all the rules applicable 
to positive servitudes.2 Like other positive servitudes, they 
may be constituted by grant, express! or implied,” by 


1 Stated supra, p. 231. 

2 See Lord J.-C. Braxfield in Miller 
v. Stein, 1791, Bell’s Oct. Ca. 334, 337, 
and cases in notes 7 and 8, p. 232, 
supra. 

3 See secs. 27, 28, 29 of the Public 
Health Act, 1867, as to penalties for 
fouling water supplies with refuse 
from manufactories, gasworks, etc. See 
also General Police Act, 1862, s, 220; 
Waterworks Clauses Act, 1847,10 & 11 
Vict. c. 17, ss. 61-65. Burgh Police 
Act, 1892, s. 267. 

4.39 & 40 Vict. ¢. 75, s. 5. 

2? Hil AO 


6 A definition of “watercourse” is 
given on p. 236. 

‘ Ersk. ii. 9. 13; Bell, Pr. 1012. A 
right of collecting water does not 
include a right to bore for it, Tennent 
v. Muter, 1831, 9S. 586. 

8 Christie v. Wemyss, 1842, 5 D. 242 
(alteration of dam dyke). See Taylor 
v. St. Helens, 1877, 6 Ch. D. 264, 273. 

9 See Rankine, Landow. 500, and 
chap. XXv. 

0 Asin Taylor v. St. Helens, wt sup. 

11 As in the case of severance. See 
Lord J.-C. Hope in Blantyre v. Dunn, 
1848, 10 D. 509, 522. See Wardle v. 
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statute, or by prescription ;? and may be extinguished by express 
or imphed abandonment.* 

Express Grant.—In accordance with the rule that grants are 
to be construed according to their plain meaning,* it has been 
held that a liberty to drain water from an “intended” colliery 
will, having regard to the wide meaning of that term, receive a 
proportionately large construction.2 Again, upon a grant or 
exception of mines, with liberty, express or implied, to the mine 
owner to drain the mines through the property of the grantor or 
grantee, the mine owner is not, primd facie, entitled so to drain 
an adjoining mine of which he may be also the owner. A grant 
of “all watercourses, dams, and reservoirs” upon certain lands, 
and of “the several streams and springs of water flowing into or 
feeding the said watercourses, dams, and reservoirs,’ with the 
right to use the water in them, ete, was construed as a grant 
only of an artificial channel, and of such other water as would 
flow into it, which did not give the grantee a right to enlarge the 
watercourse so as to avail themselves of more water.’ Where 
the “command of all the water” in certain lands was granted to 
lessees to be used “in such way and manner as they might think 
most proper for the use of their work,” it was held that they were 
entitled to use the watercourse as a navigable canal for convey- 
ing goods to and from their works, and to use its banks as a 
towing-path; and that their right so to use it being res mere 
facultatis, was not affected by the lapse of fifty years between the 
lease and this exercise of the powers under it Jessel, M. R., said: 
‘A grant of watercourse in law, especially when coupled with 
other words, may mean any one of three things. It may mean 
the easement or the right to the running of water; it may mean 
the channel-pipe or drain which contains the water; and it may 
mean the land over which the water flows. Which it does mean 
must be seen by the context; and if there be no context, I appre- 


L. Ch., in Crossley v. Lightowler, 1867, 
2 Ch. 482. 
* See p. 28. 


Brocklehurst, 1860, 29 L. J. Q. B. 145, 
as to the extent of rights of each owner 
on severance. See Ewart v. Coch- 


rane, 1861, 4 Macq. 117. 

1 See wnjra, p. 237. 

2 Preston v. Erskine, 
10,919, 10 D. 526 (note). 
Charles, 1831, 9 S. 
627; and see French Hoek Comrs. v. 
Hugo, 1885, 10 App. Ca. 336; Mason 
v. Shrewsbury, ete. Ry. Co., 1871, L. R. 
6 Q. B. 578, 587. Abandonment is a 
pure question of facet, see Chelmsford, 


1714, M. 


® Robison wv. 


° Hodgson v. Field, 1806, 7 East, 
613, stated infra, p. 244. 

6 See supra, pp. 152, 154, 157 ; 
Kincaid v. Stirling, 1752, M. 8403, 
12,796 ; and Stirling v. Haldane, 
1829, 8S. 131 as to acquiescence. 

7 Taylor v. St. Helens, 1877, 6 Ch. 
D, 264. 

8 Swan’s Trs. v. Muirkirk Iron Co., 
18505 12 Di 622: 
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hend that it would not mean anything but the easement, a right 
to the flow of the water.”! Further, if a grant be made subject to 
specified conditions, the conditions must be strictly complied 
with.? 

By Statute.—A landowner, whose land is compulsorily pur- 
chased by a railway company, under the authority of the Railway 
Clauses Consolidation Act, 18455 who possesses mines under the 
railway, or within the prescribed distance therefrom, which he is 
prevented from working by reason of apprehended injury thereto, 
and who possesses other adjoiming mines which extend so as to 
lie upon both sides of the railway, has under the Act a similar 
right to make water communications between such other mines 
through the intervening land for drainage purposes, exercisable 
under similar limitations, and followed by similar consequences 
to those already noticed with respect to roadways. The Water- 
works Clauses Act, 1847,° contains somewhat similar provisions. 


Statutory 
rights. 


Prescription.—It is clear that rights may be acquired by Permanent 


purpose neces- 


prescription in respect of an artificial watercourse similar to 


sary for 


those which riparian owners enjoy ex jure nature in respect of a prescriptive 
natural watercourse. But this is only the case if the purpose of Possession. 


the channel be permanent, and the possession be as of right— 
nec vi, nec clam, nec precario. If, therefore, a flow of water has its 
origin by an owner discharging it from his property for his own 
convenience, and it thence flows, either in an artificial channel 
or in a channel of its own formation, the enjoyment of it will be 
considered precarious; and no right in it can be acquired as 
against him at common law. Thus a right to a watercourse 
on the ground of prescription was negatived as not “being of 
right” where it was made, or intended by the parties to have 
been made, under a temporary arrangement between a landlord 
and a tenant under a lease.’ In the case of discharge of water 
from a mine by an artificial watercourse, two different prescrip- 
tions frequently run at the same time; one in favour of the right 
to continue the discharge, in which case the mine is the dominant 
tenement, the other in favour of the person or persons who use 
the water so discharged as a power for his or their benefit. With 


1 Taylor vy. St. Helens, 1877, 6 Ch. 4 Supra, p. 161. 

D. 264, 271. 510 & 11 Vict. c. 17, s. 24. 

2 Finch v. Birmingham Canal Nav. 6 Leading case, Blantyre v. Dunn, 
Co., 1826, 5 B. & C. 820 (a case deal- 1848, 10 D. 509, stated infra, p. 
ing with statutory rights in water 242, 
raised from mines). 7 Chamber Colliery Co. v. Hop- 

38 & 9 Vict. c. 33, ss. 73, 75. wood, 1886, 32 Ch. D. 549, 
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regard to these rights, Pollock, C. B., said: “These owners merely 


get rid of a nuisance to their works by discharging the water into 
their sough, and cannot be considered as giving it to one more 
than another of the proprietors of the land through which that 
sough is constructed: each may take and use what passes through 
his land, and the proprietor of the land below has no right to any 
part of that water until it has reached his own land: he has no 
right to compel the owners above to permit the water to flow 
through the land for his benefit; and consequently he has no 
right of action if they refuse to do so.”! The existence of the 
latter right depends mainly upon the purpose of the diversion or 
disturbance, and upon the permanence of the purpose rather than 
upon the use made of the water diverted.” 

The general rule of law with reference to prescription, 
viz. that it must not be precario, ze. it must be continuous 
and not at the will of the servient owner, was the ground 
of two leading mining cases; the first, Arkwright v. Gell,? an 
English case; the second, Irving v. Leadhills Co.,* a Scotch case. 
In the former, a company of proprietors by agreement with 
mine owners constructed a sough or drain for the purpose of 
draining certain mineral fields. The water from this sough 
flowed into a brook. In 1771 the plaintiff's predecessor in title 
became the lessee of the brook, of the stream issuing from the 
sough, and of a piece of land below the junction of the sough 
and brook. He shortly afterwards erected cotton mills on this 
piece of land, and these cotton mills were turned by the united 
waters. In 1789 he became the owner in fee-simple of these 
properties, and also of the land through which the sough was made. 
Meanwhile, in 1771, another company of proprietors whom the 
defendant represented, by another agreement with the mine 
owners, commenced the construction of another sough, in order to 
drain a larger portion of the mineral fields. This sough was on 
a lower level than the former one. In 1836 the latter sough 
became so far extended as to drain the water from the former 
one, and the water supplying the plaintiff's mills was in con- 
sequence diverted. It was held that no action could have been 
maintained against the mine owners, and that, accordingly, no 


‘Wood v. Waud, 1849, 3 E. 748, Comrs. v. Hugo, 1885, 10 App. Ca. 
779. 336; Chamber Colliery Co. v, Hop- 
? Lord Campbell in Beeston v. wood, 1886, 32 Ch. D. 549. 
Weate, 1856, 5 E. & B, 986, 997; 3 1839, 5 M. & W. 203. 
Briscoe v. Drought, 1859, 11 Ir. C. L. 41856, 18 D. 833. 
Rep. 250, 263, 272; French Hoek 
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action was maintainable against those who had come into their 
position. It was observed that the mill owner should be taken 
to have known that the watercourse had been made for the 
particular and temporary purpose of getting rid of the water from 
the mines, and that at any time the use of it might have been 
discontinued by the mine owners. There could not have been 
any presumption of a grant at common law of the right to the 
watercourse, for such a grant would have obliged the mine owners 
not to work their minerals by the ordinary mode of getting them 
below the level drained by the sough, and to keep the mines 
flooded up to that level, in order to make the flow constant for 
the benefit of the mill owner.t This case was cited with approval 


39 


in Irving v. Leadhills Co.2 where the proprietor of lands on one Irving v. Lead- 


side of a burn sought to interdict a mining company, who occupied hills Co. 


the ground on the other side for mining purposes, and one of 
whose levels driven underground discharged the water therein 
collected into the burn, from driving another level under it, which 
would have the effect of discharging the water into another 
stream flowing through another valley. The reasons of suspension 
were repelled. Referring to the higher level, Lord Justice-Clerk 
Hope said: “It originated entirely in the necessity of draining 
the upper portion of the lead field... . It had no permanent 
origin or character. As the workings varied, so would the run. 
.. . And the next operations in order to work and drain deeper 
veins necessarily superseded, to a great extent, the drainage by 
the upper level. .. . In some instances, if the field is large, or the 
working slow or interrupted, the run of water in the upper level 
may be, as in this case, of longer continuance than in other cases. 
But whether the run has continued for a longer or shorter period, 
its character is the same—originating in the state of the workings 
at the time, and dependent on the continuance of workings capable 
of being drained by that level.”® With regard to the other branch 
of the case—the sending of the water down to the lower level *—it 
was observed: “The proprietor is wholly unrestrained, except 
that he may not be allowed, in peculiar circumstances, to throw 
more water down into a common stream than hitherto has flowed 
into it. But that he cannot work his lower mines at all, without 
raising at great expense, into a higher level, all the water which 
the working of deeper seams may create, because, forsooth, some 
old level may be drained by the deeper workings, is an interference 


1 Arkwright v. Gell, 1839, 5 M. & 3 Tb. p. 838. 


W. 203, 232. 4 See Blantyre v. Dunn, 1848, 10 
2 1856, 18 D. 833. D. 509, stated wmfra, p. 242. 
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with the right of property of which no example has been given to 
us, and is, in truth, wholly inconsistent with the character of the 
right of an owner to work his own minerals.”! The questions 
whether a capricious diversion, or one in a@mulationem by opera- 
tions not in the ordinary course of mining, could have been 
prevented, was expressly reserved.2 Again, in Heggie v. Nairns,? 
certain mill owners had for forty years enjoyed the use of water 
from an orifice in a level which drained mineral water to the sea. 
The remainder of the drainage water formed the bulk of a stream 
used by an inferior heritor for the purposes of a dye work. The 
mill owners obtained an increase of water supply by enlarging the 
orifice in the level, with the consent of the mine owner within 
whose land the level and orifice were. The inferior heritor, who 
had no prescriptive right to use the stream, objected to this, and 
craved the Court to ordain the mill owners to restore the stream to 
its original condition, and to prohibit them from interfering with 
it thereafter. It was held that the operations complained of were 
lawful, and that the pursuer had no title to object, on the ground 
that the level of the mine being an artificial conduit, the mine 
owner was entitled to send down the water as he liked, provided 
he did no injury by fouling or flooding. The question whether 
the lower heritor could by use for the prescriptive period have 
acquired a right to the water supply from the mine was left open.* 

A case very similar to Irving’s case® came before Lord Jeffrey, 
in which the proprietor of a colliery had for many years pumped 
water in large quantities from it so as to add materially to the 
size of a little burn in the neighbourhood, which his tenant in an 
adjoining farm had occasionally used to work a thrashing mill. 
When the coal was wrought out the pumping ceased, and the tenant 
insisted that it should be resumed; but his claim was rejected. 
The same principle was appled in Wood v. Waud,’ in which a 
statement by Lord Denman, to the effect that the law applicable 
to natural and to artificial watercourses was the same,$ was criti- 
cised. Pollock, C. B., observed: “We entirely concur with Lord 
Denman, C. J.. that the proposition that a watercourse, of whatever 


1 Per Lord J.-C. Hope in Irving, 5 1856, 18 D. 833. 
v. Leadhills Co., 1856, 18 D. 833, ® Case of Sir G. G. Suttie, men- 


842. tioned by Lord Jeffrey in Munro v. 
2 Ib. p. 887. Ross, 1846, 8 D. 1029, 1036. 
3 1882, 9 R. 704. 71849, 3 Ex. 748, approved in 


* The Sheriff thought he could not; Rameshur Sing v. Koonj Pattuk, 
a view supported by Lord Young. 1878, 4 App. Ca. 121. 
See Pollock, C. B., in Wood v. Waud, 8 Magor v. Chadwick, 1840, 11 A. & 
ut infra. E, 571. A case of fouling. 
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antiquity, and in whatever degree enjoyed by numerous persons, 
cannot be enjoyed so as to confer a right to use the water, if 
proved to have been originally artificial, is quite indefensible; 
but, on the other hand, the general proposition, that, wader all 
circumstances, the right to watercourses, arising from their enjoy- 
ment, is the same whether they be natural or artificial, cannot 
possibly be sustained. The right to artificial watercourses, as 
against the party creating them, surely must depend upon the 
character of the watercourse, whether it be of a permanent or 
temporary nature, and upon the circumstances under which it is 
created. The enjoyment for twenty years! of a stream diverted 
or penned up by permanent embankments clearly stands on a 
different footing from the enjoyment of a flow of water originating 
in the mode of occupation or alteration of a person’s property, 
and presumably of a temporary character, and liable to variation.” 2 
The distinction between water in a natural and in an artificial 
channel was further explained by Erle, J.: The water in an 
artificial stream flowing in the land of the person who originates 
it is his own property; but if it be made to flow in the land of 
another owner without his consent, a wrong is done him. If there 
is uninterrupted use of that land, as of right, for twenty years,! 
such use is evidence of an easement against the owner; but it is 
of itself alone no evidence that the water must be continued, either 
by the owner above or suffered by the owner below. There may 
be facts leading to a presumption that the stream was originally 
intended to have a permanent flow, or that there was a permanent 
abandonment of the mining works which caused the supply, with- 
out intention to resume them, and thus the stream may become sub- 
ject to the law relating to natural streams.? If an artificial stream 
has been used and enjoyed in such a manner and for such a time as 
would give adverse riparian rights in the case of a natural stream, 
the same rights may be acquired in the artificial stream. These 
cases establish that where the purpose of the flow of water in an 
artificial watercourse is of a temporary character, it may be discon- 
tinued by the originator of it, or those under his right or authority, 
or by intermediate owners,’ although a lower heritor should lose a 
resulting benefit which he has enjoyed for the prescriptive period. 


1 This applies to English law; forty | Rameshur Singv. Koonj Pattuk, 1878, 
years in Scotland, 37 and 38 Vict. c. 4 App. Ca. 121. 
94, s. 34. 4 Sutclife v. Booth, 1863, 32  L. 
2 Wood v. Waud, 1849, 3 E. 777. J. Q. B. 186. See also Roberts ». 
3 Gaved v. Martyn, 1865, 19 C. B. Richards, 1881, 50 L. J. Ch. 297. 
N. 8S. 732, 758 ; Bainbridge, 242. See 5 Wood v. Waud, wt sup. p. 748. 
16 


241 


Result of cases. 


242 


Proof of 
temporary 
character of 
stream. 


Right to divert 


WATER 


What is sufficient to disprove the temporary character of an 
artificial stream is purely a question of circumstances. The 
enjoyment of a privilege of discharging water upon the property 
of a neighbour is of itself no evidence of the existence of a servi- 
tude in favour of a continuance of the discharge. Where an 
artificial watercourse was constructed over the land of the servient 
owner under a mere licence granted by him to the dominant 
owner, and a successor in title of the dominant owner enjoyed it 
for the prescriptive period without interruption and without 
knowledge of the licence, the fact of the licence was not of itself 
sufficient to stamp the character of precariousness on the enjoy- 
ment, but was evidence from which it may be found that there 
never was any enjoyment as of right? 

Rights of Landowners inter se—Right to divert.—In 


follows rule of a]] cases where an artificial stream has a permanent source, the 
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enjoyment of it by lower heritors is subject to the same rules as 
apply in the case of a natural stream.? Whenever an artificial 
stream ceases to have a temporary origin, as happens when the 
purpose of diversion or discharge is exhausted or abandoned, pre- 
scription is no longer precario: the enjoyment then becomes a 
matter of right, and may, if continued for sufficient time, ripen 
into a right similar to those in a natural watercourse. The leading 
Scotch case is Blantyre v Dunn. From time immemorial a flow 
of water had been diverted from the natural channel of a stream, 
A., through an artificial cut or lead in the lands of the defender, 
and discharged into another stream, B., immediately above the 
intake of a mill which had existed for nearly two centuries on its 
bank. The whole of one bank of this stream, B., and, with the 
exception of a small portion immediately below the point of dis- 
charge of the water, nearly the whole of the other bank, belonged 
to the pursuer, the proprietor of the mill, down to a point where 
the natural channel of the stream A., joined it. The artificial 
channel, from time immemorial, served certain mills belonging to 
the defender. At various periods within and beyond the prescrip- 
tive period the defender had constructed reservoirs, into which he 
had withdrawn more water from A., so as to improve his water 
power. Finally, he drew off the water from the artificial channel 
below his mills so as to drive a new mill, and sent the water back 


‘See Briscoe v. Drought, 1859, 11 2 Gaved v. Martyn, ut sup. See 
Ir. C. L. Rep. 250; Gaved v. Martyn, Willes, J., p. 745, 746. 
1865, 19 C. B. N.S. 732, 758. As to 8 As to which see supra, pp. 223, 
canals, see Mason v. Shrewsbury, etc. 226 et seq. 
Co., 1871, L. R. 6 Q. B. 578, 582, 587. £1848, 10 D. 509. 


WATER 


to A. in place of into B., thereby decreasing the pursuer’s water 
power for his mill. In an action of declarator of a right of 
property in the water that flowed in the stream as augmented 
by the discharge, and for restoration of the watercourse, the 
Court did not hold any right of property, but found that the 
pursuer had a common interest with the defender in the 
stream, B., as augmented by the discharged water, and that 
the defender was not entitled to divert or withdraw any of 
the water in the artificial stream for his new mill. Thus the 
doctrine stated by Erskine, to the effect that an upper heritor 
who has collected water for a particular purpose, and sends it 
down for forty years, cannot be barred from diverting it, must 
be taken with this qualification, that it does not apply to cases 


of water having a permanent source.? English cases are to the English cases 
to the same 


same effect. Thus in Holker v. Porrit,? a natural stream was 
divided immemorially, but by artificial means, into two branches. 
One branch went to a river, the other into a farmyard, where it 
supphed a watering-trough, the overflow from which was formerly 
diffused over the surface, and discharged itself by percolation. In 
1847 the owner of the land in which the watering-trough stood, 
and thence down to the river, connected the trough with reser- 
voirs constructed for the use of a mill on the river. In 1865 he 
became the owner of all the rest of the land on which this branch 
flowed; and in 1867 conveyed the mill, with the water rights, to 
the plaintiff. In an action brought by the plaintiff against a 
riparian owner on the stream, above the point of division, for 
obstructing the flow of the river, it was held that the plaintiff was 
entitled to maintain an action. In another case an artificial 
channel had been cut to divert a natural stream for irrigation. 
The owners of adjoining lands had from time immemorial diverted 
the water from the natural stream, through the artificial channel, 
for watering cattle in summer. In an action brought for dis- 
turbance of this right, it was held that a servitude had been 
constituted, and that the artificial character of the watercourse 
did not prevent acquisition of the right, as there was no evidence 
of a mere temporary purpose.® And so where a stream, or the 
united waters of two streams, has flowed in one continuous course 
from time immemorial, partly in a natural and partly im an 


1ii, 9. 35. See Kincaid, 1752, 3 1873, L. R. 8 Ex. 107, 10 2b. 59. 
Elchies, R., voce “Servitude,” No. 6 ; +See Nuttall v. Bracewell, 1866, 
and Wallace, 1761, M. 14,511. Ibe, Tit, 2 Tipe, ihe 


2 See Cowan v. Kinnaird, 1865, 4 5 Beeston v. Weate, 1856, 5 E. & 
M. 236. B. 986. 
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artificial channel, a lower heritor who has used the water so sent 
down on his property for the purposes of machinery or otherwise 
acquires a prescriptive right to it, and is entitled to insist on con- 
tinuance of its flow.t 

Right of Access to repair.—A liberty to make a sough or 
watercourse involves an incidental right of access to keep it in 
repair, so long as the purpose for which it exists demands its 
use? and impliedly authorises all proper acts necessary for that 
purpose, although some only may have been specified by agree- 
ment.? Accordingly, it is not trespass by one entitled to an 
artificial watercourse to enter on the lands of another in order to 
repair or restore it, so long as the purpose for which it was granted 
endures. And where water was to be drained by a sough 
from an “intended” colliery, not more specifically described, and 
the sough was made, it was held that it could be enlarged and 
extended so as to drain coals through the various ramifications of 
the whole colliery.® 

Burden of Repair.— The burden of repair falls on the 
dominant owner,® who is liable, in the case of any artificial work 
required for the enjoyment of the right, for any damage arising 
from the want of repair, but not for injury arising from natural 
causes to natural rights.’ And though the servient owner cannot 
compel the dominant owner to repair an artificial watercourse, he 
may repair it by operations necessary for the safety of his land, 
and not prejudicial to the dominant owner ;° but if the dominant 
owner gives up the servitude, which he is entitled to do, he can 
only do so on condition that he does not prejudice the servient 
owner.? Express stipulation may impose the burden of repair 
upon the servient owner; and prescription has the same effect.!* 


1 Mackenzie v. Woddrop, 1854, 16 approving Blakemore v. Glamorgan- 
D. 381. shire Canal Co., 1832, 1 M. & K. 154. 

2 Weir v. Glenny, 1832, 10S. 290; 5 Hodgson v. Field, 1806, 7 East, 
rev. 7 W.S. 244; but only at reason- 613. 


able times. It does not confer a right 
to the owner or his tenants to go 
whenever they like to ascertain its 
condition. 

3 See Jessel, M. R., in Newcomen v. 
Coulson, 1877, 5 Ch. D. 133, 143. 

4 Pringle v. D. Roxburghe, 1767, 2 
Pat. App. 1384; Middleton v. Old 
Aberdeen, 1765, B. 8. 904 ; Laing v. 
Whaley, 1858,3 H. & N.675, 901. See 
James and Bramwell, JJ., in Taylor v. 
St. Helens, 1877, 6 Ch. D. 278, 280, 


6 Parson of Dundee v. Inglish, 1687, 
M. 14,521; Pringle v. D. Roxburghe, 
ut sup.; Gray v. Maxwell, 1762, M- 
12,800; Middleton, wt sap. 

* Bainbridge, 247. 

8 Gray v. Maxwell, wt swp.; and 
Carlile v. Douglas, 1731, M. 14,524. 

® Bridges v. Saltoun, 1873, 11 M. 
588. 

10 Bainbridge, 247, on the authority 
of Rider v. Smith, 1790, 3 T. R. 766 
(repair of road). See Congleton v. 
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But one is not bound to make, deepen, or widen a ditch to carry 
off water coming from his neighbour’s property. 

Right of Protection against Inundation —The owner of an Protection 
artificial watercourse, such as a canal, may protect it from inun- 28inst flood- 
dation. Thus a canal was penned up longitudinally to protect it a 
from danger from the flooding of a neighbouring river. The river 
overflowed, and caused damage to neighbouring proprietors, which 
would not have been occasioned had the canal not been thus pro- 
tected. The canal owners were held not liable, as there was no 
duty on them, analogous to that on an owner of a natural stream, 
not to impede the flow.? But the acts done for protection must be 
reasonable, else lability will attach. 

Right to Protection of Purity. No one in right of an Pollution same 
artificial watercourse, whether dominant or servient owner, has **™ »#tural 
any higher right to pollute an artificial watercourse than a natural recur 
one* That is to say, a lower heritor has equal right to protection 
of the standard of purity in an artificial stream as he has in a 
natural stream, provided, of course, the source of it be permanent, 
as already explained.6 Thus in Magor v. Chadwick,’ water had 
issued in a pure state from the mouth of a mining level, immemo- 
rially abandoned, and passed in a distinct watercourse through a 
field; from this artificial stream it was diverted into a brewery. 

The ancient mine was reopened, and the stream was polluted so 
as to unfit it for brewery purposes. It was held that the owner 
of the brewery had by prescription acquired a right to an undis- 
turbed enjoyment of the water, and that the mine could not be 
afterwards so worked as to pollute it.” But whether this right Right of 
extends to one who is not a riparian owner, but has merely a Yeensee. 
licence to use the water, or has a servitude of aqueduct through 
the lands of another, is not quite clear. <A., a riparian owner, 
conveyed land not abutting on a stream to B., with a right to lay 
pipes in A.’s ground, and to take water from the stream. The 


Pattison, 1808, 10 East, 135 (colla- 
teral contract between landlord and 
tenant); Easterby v. Sampson, 1830, 
1 Cr. & J. 105 (repair of mill). 

' Gray v. Maxwell, 1762, M. 12,800. 

2 Nield v. L. & N.-W. Ry. Co., 1874, 
L. R. 10 Ex. 4. 

3 Robertsv. Rose, 1865, L. R. 1 Ex. 82. 

4 Hyre v. E. Moray, 1827, 5 S. 912 
(N. E. 847); Irving v. Leadhills Co., 
1856, 18 D. 833, 837; Ewen v. Turn- 
bull’s Trs., 1857, 19 D. 513; Mackay v. 


Greenhill, 1858, 20 D. 1251; Cal. Ry. 
Co. v. Baird & Co., 1876, 3 R. 839, As 
to natural watercourse see supra, p. 
230 et seq. 

5 Supra, p. 237. 

61840, 11 A. & E. 571. See also 
Brown v. Best, 1747, 1 Wils. 174. 

7 The law laid down by Lord Den- 
man in this case was questioned in 
Wood v. Waud, 1849, 3 Ex. 748. See 
supra, p. 240. See also Sutclife v. 
Booth, 1863, 32 L. J. Q. B. 136. 
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question arose whether B., without express leave from or the con- 
currence of A., could maintain an action against an upper heritor 
for fouling the stream. As against A. he would unquestionably 
have had such a right. Bramwell, B., was of opinion that he had 
aright of action against the upper heritor; while Pollock, C. B., 
and Channell, B., held he had not.? 


1 Stockport Waterworks Co. v. v. Whaley 1858, 3 H. & N. 675, 901 ; 
Potter, 1864,3 H. &C.300. See Laing Crossley v. Lightowler, 1867, 2 Ch. 478. 


CHAPTER X 


ENCROACHMENT: AND WRONGOUS ABSTRACTION OF 
MINERALS 


Encroachment—Damages—Measure of Damages—Summary Inspection. 


Encroachment.—Whenever a mine owner’s property is en- 
croached upon, a wrong is done to him; and, primd facie, he is 
entitled to have such encroachment put a stop to, whether or not 
he may have sustained any specific damage by wrongous abstraction 
of the minerals, by injury to his strata, or otherwise.! To entitle Interdict. 
him to interdict, it is not necessary for him to prove any actual 
damage, present or anticipated; and it matters not that the en- 
croachment is unintentional.? Even though encroachment has not 
actually taken place, interdict may be granted against operations 
by a mineral owner or lessee in swo, if such operations are of a 
character calculated to dislocate mineral strata upon his neigh- 
bour’s mineral property.* A party seeking interdict must, as in Title. 
other cases, show a legal title,’ and allege interference with his 
possession ; and must further show either an invasion of his right 
by some one not entitled to invade it, or, in the event of a com- 
peting title, seven years’ possession before the alleged invasion.® 
Interdict will not be granted adversely to admitted possession on 
the mere allegation that the possession has been illegal.’ The 


taking stones and breaking up the 
surface in a commonty after the allo- 
cation was settled but before decree. 
3 Durham v. Hood, 1871, 9 M. 474; 
Lord President Inglis, 479 ; Lord Deas, 


1 See Rankine, Landow. 124. 

2 A lease of a farm with power to 
work lime for farm purposes, was a 
sufficient title to sue an interdict 
against a tenant of limeworks on the 


farm, Young v. Cunningham, 1830, 8 
S. 959. See case between landlord 
and tenant of a quarry where inter- 
dict refused, Fraser v. Ed. & Gl. 
Union Canal Co., 1830, 9 S. 46. See 
Smyth v. Guthrie, 1831, 9 8. 401; 
interdict granted against a commoner 


482. 

Iho, 

5 Young v. Cunningham, ut sup. 

6 Per Lord Cowan in Colquhoun ». 
Paton, 1859, 21 D. 996, 1001. 

7 Buchanan v, Glasgow Waterworks 
Co., 1869, 7 M. 853. 
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remedy of interdict is available to stop an encroachment or wrong- 
ous abstraction at the commencement of the wrong-doing; but 
a continuous act, such as encroachment on minerals, if acquiesced 
in, cannot be stopped by interdict; the complainer’s remedy in 
such a case is by declarator! The Court will not grant inter- 
dict against completed operations which have been acquiesced in 
for years. Interdict must be sought for timeously; but what 
is timeously is entirely a question of circumstances. Where a 
landlord allowed a mineral tenant to work for nearly two years 
after the termination of his lease, it was held that he could not 
summarily interrupt his working by an interdict, because that 
would be using the remedy to invert the state of possession 
instead of maintaining it. Interdict or a claim for restitution 
may be barred by acquiescence ;4 but it does not follow that one 
whose property has been encroached upon also loses his right to 
damages. The encroacher is still liable, but the quantum of 
damages recoverable would be affected by acquiescence.? The 
remedy of interdict is an equitable remedy, and the Courts after 
passing a note of suspension have refused interim interdict where 
more inconvenience would result from granting it. A landlord 
let two acres of clay, under agricultural lands already let toa 
tenant, to a tenant for the purpose of a tile manufactory. Surface 
damages were paid to the farm tenant for the working of the clay. 
When the clay was wrought out, the landlord proposed to take 
more of the clay under the lands leased. In respect of the 
damage that might ensue from the stoppage of the tile manufac- 
tory, the agricultural tenant was refused interim interdict.6 And 


1 Hoyle v. Shaw Water Co., 1854, 
17 D. 83. 

2 Rankine, Landow.14,15; Mackay’s 
Practice, 448 ; and authorities there 
cited. 

8 Borrows v. Colquhoun, 14 D. 791; 
rev. 1854, 17 D. (H. L.) 91, 1 Macq. 
691. Interdicts to invert possession 
or interfermg with contract are 
granted periculo petentis; and where a 
proprietor obtained interdict wrong- 
fully against a mineral tenant at the 
expiry of his lease, it was held that 
an action lay against the proprietor 
without an averment of malice, and 
although he had probable cause, having 
relied on a report of a man of skill 
certifying that there had been impro- 


per working, Gilmour v. Gilchrist, 
1857, 29S. J. 411. 

* As to which see infra, p. 267; 
and D. Portland v. Samson, 1843, 
5 D. 476, a circumstantial case, in 
which the tenant of a farm, having 
entered into an arrangement with the 
tenant of a neighbouring colliery, by 
which the latter constructed on the 
lands a railway for the transportation 
of his coals, was held barred by ac- 
quiescence from objecting to the use 
made of them. 

51. Ch. Eldon in Shand v. Hen- 
derson, 1814, 2 Dow, 519, 524 ; and in 
Goldie v. Oswald, 1814, 2 7b. 534, 536. 

6 Walker v. Christie, 1849, 11 D. 
373. 
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where the operation complained of is such that, if it is allowed to 
go on matters can never be restored, the complainer is entitled to 
interim interdict. Thus where in the course of mining operations 
one party working to the rise was proceeding to cut through a 
natural barrier, the effect of which would have been to let down 
to the field to the dip an accumulation of water behind the 
barrier, the party working to the dip was held entitled to interim 
interdict, it being admitted that the operation once done could not 
be undone? But it is not a ground for refusing to enforce an 
established right by interdict, that the granting of it will cause 
inconvenience or pecuniary loss to the person resisting the grant- 
ing of it out of all proportion to the loss which would result to 
the other party from refusing interdict. 

The Court may attach such conditions as it thinks fit to the 
granting or refusing of the interdict+ Thus interim interdict, 
which would otherwise be granted, may be withheld, on caution 
by the respondent, or on arrangement to protect the interests of 
parties. Where a proprietor had feued his lands, reserving the 
minerals, and one of the feuars sought by interdict to prevent him 
using the underground waste for conveyance of minerals raised in 
the workings beyond his marches, it was held that as the com- 
plainer could only have a claim of damages if interdict was not 
granted, interdict was refused on an arrangement by which the 
respondent paid a wayleave in the meantime, the complainer 
finding caution to repeat in the event of his being ultimately 
unsuccessful. Again, proprietors of a canal were held not entitled 
to stop mineral workings beyond a statutory limit without paying 
compensation, the provisions of the statute as to compensation 
being extended by implication to workings beyond the limits. 
In order to obtain interdict, reasonable cause of apprehension of 
continuance or repetition of violation of a right must be shown’. It 
would appear that interdict will be granted to prevent threatened 
damage if the miners are doing an act which it could be proved by 
satisfactory skilled evidence would necessarily have the effect. of 
making land subside.® It will not, in general, be refused on the 


1 Mackay’s Practice, 458; Cal. 5 Graham v. D. Hamilton, 1868, 6 


Ry. Co. v. Buchanan, 1855, 17 D. M. 965. 
996. 6 Mid. Ry. Co. v. Checkley, 1867, 4 


2 Baird v. Monkland Iron Co., 1862, Eq. 19. 
24 D. 1418 ; note passed and interim 7 Hay’s Trs. v. Young, 1877, 4 R. 398. 


interdict continued, 8 L. Ch. Selborne in Buchanan ». 
3 Bank of Scotland v. Stewart, 1891, Andrew, 1873, 11 M. (H. L.) 13. 
18 BR. 957. 9 Jessel, M. R., in Birmingham v. 


4 See Mackay’s Practice, 458. Allen, 1877, 6 Ch. D. 284, 287. 
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ground that an action of damages may be a more appropriate 
remedy.! Yet abstention from bringing an application for interdict 
till after considerable workings have taken place and expense 
thereby incurred, may, if the person seeking it was aware of the 
probable consequences, disentitle him to that remedy, and leave to 
him his remedy of damages only.2 Interdict will not usually be 
directed ab ante, unless the respondent claims the right to work in 
an improper manner ;? and it appears probable that damage will 
ensue in consequence.t Sometimes the Court takes the assistance 
of a man of skill as to interim regulations.® In order to warrant 
the granting of a perpetual interdict, the party applying for it 
must satisfy the Court that a wrong has been done, or threatened 
to be done, by the party against whom the remedy is sought.® 
The application for interdict must be in precise terms, both as 
regards the acts to be restrained? and the party to be interdicted ; 
and it is the custom of the Court to frame interdicts, so that there 
shall be no vagueness, and that the person interdicted may be in 
no doubt as to the measure of his lability. 

Damages.— When, in addition to encroachment on an owner's 
mine, there has been abstraction of his minerals, he is entitled to 
a remedy for the loss thereby sustained. An action of damages 
lies against the actual wrong-doer, or against an employer,® or 
against a partner !° who shares the profits arising from the wrong- 
doing, or against persons by whose authority minerals are wrong- 
ously abstracted, even though the actual working and winning is 
done by a third party. Where two or more persons are together 
guilty of the wrong-doing, each is liable for the whole damage.” 


1 Siddons v. Short, 1877, 2 C. P. D. 
572. 

2 Hilton v. Granville, 1841, 10 L. 
J., Ch. 398, passim. 

3 Buchanan v. Andrew, 1871, 9 M. 
lpyee vireyie, Wshyish ANI WL, @el, IW,) sip 
Siddons v. Short, wt sup. 

4 Birmingham v. Allen, 1877, 6 Ch. 
D, 287, 288. See Mundy v. Rutland, 
1883, 23 Ch. D.97,98, where the Court 
remitted to a referee to report where 
there was a conflict of evidence. 

5 D. Buccleuch v. Brown, 1873, 1 R. 
85 (stream pollution). 

6° King v. Hamilton, 1844, 6 D. 
399. 

7 Cal. Ry. Co. v. Buchanan, 1855, 
17 D. 996, where the prayer was 
allowed to be amended. 


SL. Pres. Robertson in Middleton 
v. Leshe, 1892, 19 R. 801. 

® See Thomas v. Atherton, 1878, 10 
Ch. D, 185, 198; Joicey v. Dickinson, 
1881, 45 L. T. N. 8. 643. 

10 Thomas v. Atherton, ut sup. 197. 

11 See Powell v. Aiken, 1858, 4 
K. & J. 343; and Taylor v. Mostyn, 
1886, 33 Ch. D. 226. As to authority 
of mortgagees to work unopened mines 
in England, see Hood v. Easton, 1856, 
2 Giff, 692. 

™ Addison on Torts, 93 et seq., and 
cases there cited. As to the right of 
one wrong-doer who has paid the whole 
damage to relief from other wrong- 
doers, see Wick & Pultneytown Steam 
Shipping Co. v. Palmer, 1893, 20 R. 
275. 
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Measure of Damages.—There are two methods of assessing Measure of 


the damages for wrongful working and abstraction of minerals. @™s°: 


First, the value of the minerals may be taken at the pit-mouth, 
allowing for the expenses of bringing to bank, but not for the 
expenses of winning ; or, secondly, the value may be taken with an 
allowance both for winning and bringing to bank.2 The reason is 
obvious,—severance of the minerals is a mere enhancement of their 
value to the owner; but when severed, the mineral till upraised 
is absolutely valueless. If the wrong-doer is not allowed the cost 
of severance, it is evident the owner benefits by this cost, and is 
paid for expenditure which he has never incurred. On the other 
hand, if the wrong-doer is allowed to deduct this outlay, then he 
is paid for his own unlawful act.2 The Courts have made a 
wide distinction between wrongful abstraction which takes place 
in good faith, and that which is done under cover of fraud. 
“There is no doubt that if a man furtively and in bad faith 
robs his neighbour of property, and because it is underground is 
probably not for some time detected, the Court of Equity in this 
country will struggle, or I would rather say will assert its 
authority, to punish fraud by fixing the person with the value of 
the whole of the property which he has so furtively taken, and 
making him no such allowance in respect of what he has done as 
would have been justly made to him if the parties had been 
working by agreement, or if they had been, the one working and 
the other permitting the working, through a mistake.” 4 
however, the abstraction has been effected in good faith, or under 
a mistake, usually the expenses of severance are allowed to the 
encroacher.’ Thus where the wrongful abstraction was due to 
pure inadvertence, the wrong-doer was bound to pay only the 
fair value of the coal, as if he had purchased the mine from the 
injured party. Similarly, where the wrong-doer has acted “ fairly 


1A third method of allowing no 
costs for bringing to bank, though 
formerly recognised, overruled. 
See infra, p. 253. 

2 These methods were first applied 
in England, and the differences arose 
out of the distinctions between 
remedies at law and in equity. 

3 Mayne on Damages, 387. 

4 Lord Hatherley in Livingstone v. 
Rawyards Coal Co., 1880, 7 R. (H. L.) 
4 

5 Hilton v. Woods, 1867, 4 Eq. 432, 


is 


440; Jegon v. Vivian, 1871, 6 Ch. 
742, 760, 761; United Merthyr Co., 
1872, 15 Eq. 46; Job v. Potton, 1875, 
20 Eq. 84, 97; Ashton v. Stock, 1877, 
6 Ch. D. 719, 727; Brown v. Dibbs, 
1877, 25 W. R. 776; Elias v. Griffith, 
1S7o mom eo2 ee o20)eilrontersa: 
Maclean, 1879, 18 Ch. D. 574, 586; 
Livingstone v. Rawyards, cit.; Joicey 
v. Dickinson, 1881, 45 L. T. N. S. 
643; Taylor v. Mostyn, 1886, 33 Ch. 
DP 226! 
6 Hilton v. Woods, cit. 
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and honestly,”! under a mere mistake? or under a bond fide belief 
of title,’ the wrong-doer may be allowed both the cost of severance 
and of bringing to bank, so as to place the owner in the same 
position as if he had himself severed the mineral and brought it 
to bank.* But where there is opportunity of ascertaining with 
some approach to accuracy the loss to the injured party, the 
redress he will obtain will be valued accordingly. Thus in 
Livingstone v. Rawyards Coal Co.,> a feu of lands extending to one 
and a half acres was granted, in which the minerals were not 
reserved to the superior. The minerals in the lands surrounding 
this feu were reserved to the superior, who let his mineral field to 
tenants. It was believed, both by the superior and his tenants, 
that the minerals in the lands extending to one and a half acres 
were included in the mineral lease, and the tenants wrought them 
out. It was impossible for the proprietor of the small feu to have 
worked the minerals beneath his lands profitably, or to have 
disposed of them otherwise than to the superior’s lessees. There 
was thus admittedly a common error and entire bond fides on both 
sides. It was held that the proprietor of the small feu was 
entitled to the value of the minerals to him at the date they were 
taken ; and that this was to be calculated at the rate of the royalty 
paid by the lessees of the surrounding coal. The two extremes 
were avoided, viz. on the one hand, allowing the encroacher too 
much on account of the owner’s inability to work so small a subject 
profitably ; and, on the other hand, allowing the owner too much 
by giving him any profit earned by the encroacher after the cost 
of severance and bringing to bank. What the owner got was not 
the actual full value of the coal when severed from the mine, but 
only the royalty which his own witnesses said he could have got 
for the coal.® The royalty itself was not the measure of the 
damages, but only evidence of the value which was the measure of 
the damages.” In another case, an honest wrong-doer was, in 
addition to the above-mentioned allowances, held entitled to an 
allowance for carrying the minerals to market. 


1 Wood v. Morewood, 1841, 3 Q. B. 
440, note ; a Nis? prius decision, but 
approved by Lord Blackburn in 
Livingstone v. Rawyards Coal Co., 
Ineks\), 0) lity (ele, Dp) Ue fos 

? United Merthyr Co., 1872, 15 Eq. 
46. 

3 Jegon v. Vivian, 1871, 6 Ch. 742, 
760, 761 ; Ashton v. Stock,1877, 6 Ch. 
1D), AIRS) AT 


4 United Merthyr Co., ct.; Living- 
stone, czt. 

5 1879, 6 R. 922, 1880, 7 R. (H.L.) 1. 

® See the case of Livingstone distin- 
guished from Taylor v. Mostyn, 1886, 
33 Ch, D. 226, by Cotton, J., at p. 233. 

7 Lord Blackburn, 7 R. (H. L.) at p. 
10. 

8 Brown v. Dibbs, 1877, 25 W. R: 


776. 
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The harsher rule of not allowing the wrong-doer the cost of When cost of 


severance has been applied where the Courts have found fraud! 
or negligence,’ or where the wrong-doer has acted wilfully, or “in 
a manner wholly unauthorised or unlawful,” ‘ or “ furtively and in 
bad faith.”® The practice of the Courts is to exercise the milder 
rule, and allow the cost of severance, unless there is something 
proved to demand the contrary.6 An example of both rules 
being applied, occurred in Trotter v. Maclean.? In that case the 
owner of a mine commenced to work from his own mine into 
an adjoining mine which was vested in trustees, in the bond 
jide belief that he was about to obtain from them a con- 
tract authorising him so to do; and he gave notice to one of 
the trustees that he was about to commence working’ This 
trustee gave the wrong-doer notice that no contract was to be 
granted to him. It was held that the working was to be treated 
as if it had commenced inadvertently, and the cost of severance 
of the minerals was allowed to the encroacher, as well as the cost 
of bringing them to bank; but from the date of the notice that 
no contract was to be given to him, the encroacher’s working was 
fraudulent, and no cost of severance was allowed for the period 
subsequent to the notice.® Some of the English cases went so far 
as to deprive the wrong-doer of even the cost of bringing to bank 
as well as of severance? These were cases where the abstraction 
was not only fraudulent, but manifestly theftuous. There are dicta 
also to the same effect! But these cases and dicta must be taken 
as overruled.” “In no ease is a wrongful getter deprived of the 


8 The actual knowledge by one trus- 
tee was imputed to the others, there 
being a duty to impart it, pp. 585, 588. 

’ The English authorities are col- 
lected in this case, Mr. Justice Fry’s 


! Keclesiastical Comrs. v. N.-E. Ry. 
Co., 1877, 4 Ch. D. 845. MacSwinney 
seems to gather from this case (p. 530) 
that where it is wltra vires of a railway 
company to work mines, no remedy 


can be had against them by a person 
whose minerals they have wrongfully 
abstracted; but the judgment does 
not seem to bear this interpretation. 

2 Wood v. Morewood, 1841, 3 Q. B. 
440, n. 

3 Martinv. Porter,1839,5 M.&W.352; 
Taylor v. Mostyn, 1886, 33 Ch. D. 226. 

* Llynvi Co. v. Brogden, 1870, L. 
R. 11 Eq. 188. 

5 Livingstone v. Rawyards Coal Co., 
1880, 7 R. (H. LL.) 1, 4. 

* Jegonv. Vivian, 1871, 6Ch, 742, 762. 

7 1879, 13 Ch. D. 574. 


dicta being approved in Joicey v. 
Dickinson, 1881, 45 L. T. N.S. 648. 
See also Taylor v. Mostyn, cit. 

10 Plant v. Stott, 1869, 21 L. T. N. 
S. 106; Bell v. Joel, 1875, 1 Set. 496. 

1 Notably the portion quoted at 
p. 251, swpra in Livingstone v. Raw- 
yards. See also Hilton v. Woods, 
1867, 4 Eq. 440; Jegon v. Vivian, 
1871, 6 Ch. 761, 762; United Merthyr 
Co., 1872, 15 Eq. 47, n.; Job v. Potton, 
1875, 20 Kq. 91, 97. 

12 Trotter v. Maclean, 1879, 13 Ch. 
D. 781, Fry, J. 
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refused. 
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cost of bringing to bank”;! and it may be gathered from the 
more recent cases that even though abstraction of minerals be 
theftuous, the wrong-doer’s position in equity is no worse than if 
he had abstracted them negligently.” 

In all cases, whether the abstraction be in good or bad faith, 
in addition to the value of the coal, the owner whose property is 
encroached upon has a claim for such special damage as he has 
sustained; as, eg., by injury to the surface.® And where, as a 
consequence of wrongful abstraction, the rest of the owner's 
minerals are rendered unworkable or useless,* or if they be other- 
wise damaged, he is entitled to damages therefor. Thus, if an 
owner’s barrier be encroached upon, and his mine be thereby 
rendered liable to the invasion of water, he is entitled to damages.” 
In the ordinary case, one whose mineral property has been 
encroached upon is, in England, entitled to reparation for the 
exercise of passage as wayleave;’ but this does not hold in 
Scotland. Thus in the Rawyards case, already stated,S where 
minerals had been wrongously abstracted, and the wrong-doer pro- 
ceeded to use the wastes created by his wrongous workings as a 
roadway for the conveyance of other minerals, the injured party 
had no claim in respect of wayleave;® not because in the 
particular case he could not use the passages to profit, but because 
he could not qualify special damage. The mere circumstance 
that the injured party could not have sold the severed minerals, 
but could only have consumed them upon the premises underneath 
which they lay, does not affect the measure of damages.1° But it 
may be otherwise if he could not have got them at all, or could 


1 Joicey v. Dickinson, 1881, 45 L. 
T, N.S. 643. 

2 Authorities in note 12, p. 253, 
and note 1, ut sup.; and Taylor v. 
Mostyn, 1886, 33 Ch. D. 226. 

3 Livingstone v. Rawyards Coal 
Co., 1876, 6 R. 922, 7 R. (H. L.) 1. See 
also Hunt v, Peake, 1860, Joh. 705. 

4 Jegon v. Vivian, 1871, 6 Ch. 742, 
759, 761 ; Williams v. Ragget, 1877, 
37 L. T. N. 8. 96 (pillars left un- 
worked ina field wrongfully worked : 
inquiry directed for special damage 
for their value). 

5 See Nelson v. Bridges, 1839, 2 
Beay. 244, where a plaintiff was pre- 
vented from doing what he was 
declared entitled to do on account of 


wrongous abstraction of stone which 
was the subject of a contract. 

6 Plant v. Stott, 1869, 21 L. T. N.S. 
106. See Eccl. Comrs. v. N.-E. Ry. 
Co., 1877, 4 Ch. D. 845, 867, 868; 
Clegg v. Dearden, 1848, 12 Q. B. 576. 

7 Morgan v. Powell, 1842, 3 Q. B. 
278; Jegon v. Vivian, ut sup.; Llynvi 
v. Brogden, 1870, 11 Eq. 188; A.-G. 
v. Tomline, 1880, 15 Ch. D. 150, 153. 

8 Supra, p. 252. 

® Livingstone v. Rawyards Coal 
Co., 1879, Lord Craighill, 6 R. 924, 
925, and Lords Hatherley and Black- 
burn, 7 R. (H. L.) 7,10. See Phillips 
v. Homfray, 1871, 6 Ch. 770, 780, 781. 

10 Ashton v. Stock, 1877, 6 Ch. D. 
719, 726. 
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only have got them at ruinous expense.!. Where “actual costs 
and expenses” or “disbursements” are allowed,? or “ just allow- 
ances,” > profit or trade allowances will not be included. 

It would appear that the party entitled to the reparation Whoentitled to 
payable by the wrong-doer is the party whose possession has been the damages ? 
invaded. Thus where minerals are let, the tenant is entitled to 
the whole compensation ;* and the liferenter, in cases where the 
liferenter has the right to work. 

Summary Inspection.—When in a suit for interdict a primd 
facie case of abstraction is stated on record, an order will usually 
be obtained from the Court, giving the alleged injured party 
liberty to inspect his neighbour’s property in order to ascertain 
whether his own mine is being encroached upon.® Inspection, by 
two mining engineers, of plant, machinery, and plans of a colliery 
was allowed, to ascertain the value of an estate in an action of 
reduction of a mortis causa trust settlement and codicil? And in 
an action of reduction of a sale of shares by a shareholder to a 
company, on the ground of fraudulent concealment of its affairs 
and the value of the shares, a motion was granted to give the 
pursuer and two mining engineers, on forty-eight hours’ notice, 
access to the defender’s works and minerals stores, and to mineral 
properties and workings, for the purpose of enabling him to give 
evidence at the trial8 A warrant to inspect, however, is not Not granted in 
granted as a matter of course. Thus in an action of damages for *! * 
injury to land leased to an agricultural tenant, by storing mineral 
refuse on it, a motion for a warrant to inspect ironstone workings 
of the defenders before the case was set down for proof was 
refused, on the ground that it was doubtful whether it was 
necessary, and that, at all events, it was made at a premature 
stage.® Such a warrant was refused in a Sheriff Court case where 
a workman was killed in his employer’s service, and no special 
circumstances were alleged in support of the application; the 


1 Livingstone v. Rawyards Coal Co., 
1886, 7 R. (EL. I.) 1. 

2 United Merthyr Co., 1872,15Hq.46. 

3 Ib, p. 49. 

+ Attersoll v. 
Taunt. 183. 

5 In re Barrington, Gamlen v. Lyon, 
1886, 33 Ch. D. 523. 

6 See Mackay’s Practice, 249 ; and 
Russell v. Crichton, 1837, 15 8. 1270 ; 
Brown v. Brown & Somerville, 1840, 
2 D. 1356 (cases of patents). 


Stevens, 1808, 1 


7 Bell v. Hamilton’s Trs., 1889, 16 
R. 1001. 

8 Jardine’s Trs. v. Carron Co., 1864, 
2 M. 1372. See also Routledge v. 
Somerville, 1866, 4 M. 830 (access 
granted to examine mills, etc., im an 
action of damages for breach of agree- 
ment to purchase). 

® Macdonald v. Gartshore & Baird, 
Noy. 1870, not rep.; quoted Mackay’s 
Practice, 249. 
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purpose of the application being to enable the pursuer to ascertain 
whether she should bring an action of damages. A mere denial 
of the fact of encroachment does not disentitle the injured party 
to an order for inspection; the right depends on the fact that by 
its exercise the question of encroachment will be best ascertained, 
not upon a balance of evidence? An order for inspection has 
repeatedly been granted in the English courts.*? Such terms as 
seem appropriate to the Court will be attached to the order. 
These relate to the purposes of the inspection,* to the parties who 
are or are not to inspect, to such matters as the removal of 
obstacles and obstructions,® the giving of security that all damage 
incurred will be made good,’ to the expenses of the inspection,’ 


and kindred matters.§ 


1 Trvine v. Dixon, 1890, 6 §. L. Rev. 
192. It would in all probability be 
granted if rights of support were in- 
vaded by underground workings ; 20. 

2 See Bennitt v. Whitehouse, 1860, 
28 Beav. 119, 122, 123; Cooper v. 
Ince Hall Co., 1876, W. N. 24. But 
see Whaley v. Brancker, 1864, 10 
Eng. Jur. N. S. 535, 536, where 
Kindersley, V.-C., said he would not 
have made the order if a plan had 
been produced showing the state of 
the mine, and the neighbour had 
acknowledged its correctness, and 
submitted to an interlocutory injunc- 
tion against encroachment. 

8 Prior to the English Judicature 
Acts these were granted by Courts of 
equity, and Courts of law have power 
under sec. 58, Com. Law Proc. Act, 
1854 (17 & 18 Vict. c. 125), to grant 
them. Similar orders may be made 
under the rules of the Supreme Court, 


1883, 0.50 R. 3. See Kynaston v. E. 
India Co., 1819, 3 Swanst. 248; E. 
India Co. v. Kynaston, 1821, 3 Bligh, 
153 ; Londsdale v. Curwen, 1799, 7b. 
168, n., 171, n. ; Lewis v. Marsh, 1849, 
8 Ha. 97; A.-G. v. Chambers, 1849, 
12 Beay. 159 ; Bennitt 7. Whitehouse, 
ut sup.; Whaley v. Brancker, ut sup. ; 
Phillips v. Homfray, 1871, 6 Ch. 770. 

*See A.-G. v. Chambers, ut sup. 
(to ascertain, in a suit to establish a 
right, how far seawards coal was being 
wrought). 

5 Cases of Londsdale v. Curwen, wt 
up. ; Walker v. Fletcher, 1804, 3 Bli., 
172 ; Bennett v. Griffiths, 1861, 3 E. 
& E. 467 ; A.-G. v. Chambers, wt sup. 

6 Bennett v. Griffiths, ut sup. 

7 Mitchell v. Darley Main Coll. Co., 
1883, L. R. 10 Q. B. D. 457. 

8 Ennor v. Barwell, 1860, 1 De G. 
F, & J. 529 (breaking up soil). See 
MacSwinney, 542. 


CHAPTER XI 


NUISANCE 


Generally — Particular Nuisances at Common Law: Air Pollution; 
Dangerous Nuisances—Statutory Nuisances— Remedies: Interdict and 
Damages; Parties entitled to a Remedy; Parties against whom a 
Remedy may be directed—Valid Defences ; Invalid Defences. 


Generally.—As already explained, when the surface and the 
subjacent mineral field are differently owned, they are separate 
tenements, and possess all the incidents of separate ownership ;! 
and the same principles apply when underlying and overlying 
mineral property are differently owned.’ There are two principles 
which determine the rights and duties of adjoining owners. The 
one is that a man is entitled to the full use of his property, land 
or mine ;? the other is that he must not interfere with his neigh- 
bour in the full enjoyment of his property. Lord Blackburn thus 
lays down the law: “The general rule of law in both England and 
Scotland is that the owner of one piece of land has a right to use 
it in the natural course of user, unless in so doing he interferes 
with some right created, either by law or contract. And, as a 
branch of that law, the owner of the minerals has a right to take 
away the whole of the minerals in his land, for such is the natural 
course of user of minerals; and a servitude to prevent such an user 
must be founded on something more than mere neighbourhood.” 4 
It is, however, equally clear law that a man must not, in the use 
of his property, do an injury to his neighbour, on the principle of 
the civil law, ste utere tuo ut alienum non ledas.® The conflict of 


1 See supra, p. 28. * Per Lord Blackburn in Wilsons v. 
2 See Mundy v. Rutland, 1883, 23 Waddell, 1876, 4 R. (H. L.) 30, 31. 
(Cla, 1D), fil, GH), GE. 5 Harris v. Ryding, 1839, 5 M. & 


3 See supra, pp. 22, 28, 32; and W.73; Rowbotham v. Wilson, 1860, 
Crompton v. Lea, 1874, 19 Eq. 126; 8 H. L. Ca. 360; Smith v. Darby, 
Smith v. Kenrick, 1849, 7 C. B. 515; 1872, L. R. 7 Q. B. 723; Hadon ». 
Rylands v, Fletcher, 1868, L. R.3 H. Jeffcock, 1872, L. R. 7 Ex. 396. See 
L, 338, discussions on this maxim, Whalley 
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these two principles is forcibly illustrated in the law of nuisance. 
The law permits the full use of property, but it imposes certain 
restrictions, so-that the enjoyment of neighbouring property may 
not be interfered with. The infringement of these rights and 
restrictions is a nuisance. A nuisance denotes an injurious act 
which is dangerous or offensive to the comfort or property of 
another2 To constitute a nuisance the act complained of must be 
such as to occasion material injury? Thus, if the life of a person 
be endangered, or his health affected, by any operation of another, 
there is such a material injury as will entitle him to have the 
nuisance discontinued.4 Again, if property be physically damaged, 
as by smoke, noxious vapours, or gases,® so as to be really and 
visibly affected,® or if it be depreciated by occupancy of it being 
rendered uncomfortable,’ as in the case of tenants having to go 
out, a nuisance is created, and the owner is entitled to a remedy. 
The common law of nuisance in England and Scotland rests upon 
the same principle’ The existence of a nuisance is purely a 
question of fact; and, in considering it, the Court will take into 
account such circumstances as the distance of the person or 
property injured from the place of the alleged cause of injury,’ 
the locality in which it occurs, especially when the injury com- 
plained of is personal discomfort,!° and whether the injurious act is 
of a continuous or intermittent character. Where a nuisance is 
established the injured party is not precluded from complaining 
on the mere ground that there is another nuisance of the same 
kind in the neighbourhood,” or that others in the neighbourhood 
are not also complaining. 


vw, L. & Y. Ry. Co., 1884, 138 Q. B. D. 
131; Love v. Bell, 1884, 9 App. Ca. 
286. Alienwm signifies rights as well 
as property, Broom, 347. 

1 Rankine, Landow. 343. 

2 Wood on Nuisance, ss. 1 and 2. 

3 St. Helens Smelting Co. v. Tipping, 
1865, 11 H. L. C. 642, 650. 

4 Fleming v. Hislop, 1886, 13 R. 
(H. L.) 45, 47. Merely sentimental 
or imaginary grievances are not en- 
titled to redress, Hart v. Taylor, 
1827, 4 Mur. 307; Lord, Shand in 
Fraser’s Trs. v. Cran, 1877, 4 R. 795; 
Salvin v. N. Brancepeth Coal Co., 
1874, 9 Ch. 705. 

5 Hart v. Taylor, wt swp.; Inglis v. 
Shotts Iron Co., 1882, 9 R. (H. L.) 
78 ; Fleming v. Hislop, ut sup. 48 ; St. 


Helens Smelting Co. v. Tipping, 1865, 
Elie Canaan 

® Inglis v. Shotts Iron Co., wt sup. ; 
Salvin v. N. Brancepeth Coal Co.,utsup. 

7 See Broun on Nuisance, pp. 80, 81. 

* See Rankine, Landow. 341, where 
the distinction between public and 
private nuisance in English law is 
pointed out. 

9 See cases infra, p. 260. 

1 St. Helens Smelting Co. v. Tip- 
ping, ut swp. 650, 

‘1 Lord Shand in Fraser’s Trs. v. 
Cran, 1877, 4 R. 795. See Dewar v. 
Fraser, 1767, M. 12,803. 

12 Walter v. Selfe, 1851, 4 De G. & 
S. 315, 323. 

13 Luscombe v. Steer, 1867, 15 W. R. 
1191, 1193. 
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Nuisances are either statutory! or rest on the common law, statutory and 
There is this distinction between them, that the former can be common law 
proceeded against by the statutory authority only, whereas any aan ae 
injured party can employ the machinery of the law to put down 
the latter.2 The enactments of the Public Health Act, 1867,3 and 
other statutes‘ dealing with nuisances, do not affect the common 
law rights of neighbouring proprietors.® 

Particular Nuisances.—The particular nuisances of removal 
of support and the pollution of water are specially dealt with 
elsewhere ;® but there remain one or two special nuisances of 
frequent occurrence in mining cases which fall to be considered. 

Air Pollution.—Every one is entitled to have the air above air pollution. 
his property kept free from interference by pollution on the part 
of his neighbour. Wherever the primary uses? of air are inter- 
fered with, a remedy is available; and when an owner can show a 
material increase to an already existing pollution, he is entitled to 
a remedy. Brick burning is not necessarily a nuisance? but a Brick burning. 
man has no right to burn bricks if a nuisance is thereby created. 

The mere proximity of the injurious act does not of itself consti- 
tute a nuisance," though it is a material element to be taken into 
account. Burning bricks within 30 feet,’ 48 yards,¥ 60 yards,!# 
100 yards,” 180 yards, 240 yards,” and even 653 yards 38 from a 
house or pleasure-grounds, has been held to be a nuisance, while 
the same act within 140 yards has been held not to be a nuisance.” 


1 See wifra, p. 261. 

2 See Broun on Nuisance, 9. 

3 30 & 31 Vict. c. 101 (particularly 
s. 16), and amending Acts, 34 & 35 
Vict. c. 38 ; 38 & 39 Vict. c. 74; 42 & 
43 Vict. c. 15; 45 Vict. c. 11; 52 & 
53 Vict. c. 50; 54 & 55 Vict. c. 52. 

* Factory Acts; Smoke Nu. Abate- 
ment Acts (infra, p. 262). The Burgh 
Police (Scot.) Act, 1892, s. 384, excepts 
mines from the provisions of the Act. 

5 Pentland v. Henderson, 1855, 17 
D. 542. 

6 Support, supra, pp. 165 et seq.; 
water, supra, p. 280. 

7 These are those connected with do- 
mestic occupation of dwelling-houses 
and the cultivation of land. See 
Broun on Nuisance, 29. 

8 Balleny v. Coomb, Feb. 3, 1813, 
17 F. C. 159; L. Ch. Westbury in 
St. Helens Smelting Co. v. Tipping, 
1865, 11 H. L. C. 650; Trotter »v. 


Fairnie, 1830, 9 S. 144; aff. 1831, 
5 W.&8. 649. 

9 Cleeve v. Mahany,1861,9 W.R. 882. 

10 Walter v. Selfe, 1851, 4 De G. & 
8. 315, 322; Pollock v. Lester, 1853, 
11 Hare, 266; Bamford v. Turnley, 
1860, 3 B. & S. 62. 

11 Donald v. Humphrey, 1839, 1 D. 
1184, 1186. 

12 Ralston v. Pettigrew, 1768, M. 
12,808; Steele v. Crockett, 1791, M. 
12,808. 

18 Walter v. Selfe, ut sup. 

14 Pollock v. Lester, ut sup. 

15 Bareham v. Hall, 1870, 22 L. T. 
Nem LLG 

16 Bamford v. Turnley, ut sup. 

17 Roberts v. Clark, 1868, 18 L. T. 
N.S. 49. 

18 Beardmore v. Tredwell, 1862, 31 
L. J. Ch. 892; and see Luscombe », 
Steer, 1867, 15 W. R. 1191. 

19 Luscombe, cet. 
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Where discomfort arose from brick burning only when the wind 
blew from a certain direction, and no damage to property was 
alleged, the Court refused to stop brick burning! When damage 
to property occurs, it must be real and visible, and such as can 
be shown by a plain witness to a plain common juryman,’ else 
the Court will not restrain it. The test is whether the ordinary 
comfort of existence® or the ordinary enjoyment of property has 
been impaired. Brick burning is not a “noxious or offensive 
trade, business, or manufacture” within the meaning of the 
English Public Health Act, 1848.° 

Excessive smoke and noxious gaseous vapours proceeding from 
furnaces and steam-engines have been considered a nuisance.® 
Charring coals in large heaps at the mouth of a pit has been 
held a nuisance to an adjoining house and garden.’ Obpera- 
tions of trade will be stopped by the Court if a nuisance be 
thereby created; but if they can be carried on innocuously they 
will not be prohibited altogether. Thus, in the case of Inglis v. 
Shotts Iron Co.8 a mining company commenced calcining iron in 
bings near the march of an adjoining property. It was proved 
that trees had been seriously injured thereby. The Court 
granted interdict against the calcining operations being carried on 
within a mile of the march; and the House of Lords added the 
words, “In the manner hitherto practised by them, or in any 
other manner whereby noxious vapours may be caused to pass 
over the pursuer’s lands, or any part thereof, to the damage or 
injury of the pursuer’s plantations or estate.” Again, where 
inflammable heaps of mineral refuse were set on fire by a superior 
to the discomfort of adjoining feuars, the Court of Session 
absolutely interdicted the burning or calcining of the heaps. The 
House of Lords confirmed the judgment, except that the burning 
or calcining was qualified by the words, “in the manner practised 


1 Dewar v. Fraser, 1767, M. 12,803 
(distance 324 feet). 

2 Per James, L. J., in Salvin v. N. 
Brancepeth Co., 1874, 9 Ch. 705, 709. 

3 Crump v. Lambert, 1867, L. R. 3 
Eq. 409, 413. 

4 See Walter v. Selfe, 1851, 4 De G. 
& S. 315, 322 ; and Fleming v. Hislop, 
1886, 13 R. (H. L.) 43. 

5 Wanstead Loc. Bd. v. Hill, 1863, 
13 C. B. N.S. 479, a decision under 
11 & 12 Vict. ec. 63. 

° Stewart v. Thomson, Dec. 15, 
1807, F. C.; Laing v. Muirhead, 


1822, 2 S. 73; Cooper v. N. B, Ry. 
Co., 1863, 1 M. 449, 2 M. 116; Smith 
Ue Mid Sys Comme itso alin Damen Ss 
224; Crump v. Lambert, wt sup. 
See Rae v. Marshall, March 3, 1809, 
F. C.; Raeburn v. Kedslie, 1816, 1 
Mur. 1; Johnston v. Constable, 1841, 
3 D. 1263, 13 8. J. 565; Frame v. 
Cameron, 1864,3 M. 294, as to engines. 

7 Herriot v. Faulds, 1804, M. 15,255. 
See M‘Callum v. Forth Iron Co., 1861, 
23 D. 729; Galbraith’s Tr. v. Eglinton 
Tron Co., 1868, '7 M. 167. 

8 1881,8 R.1006; 1882, 9 R.(H. L.) 78. 
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by them in respect of the heap No. 6 (one already set fire to), or 
in any other manner so as to occasion material discomfort and 
annoyance to the pursuers.” Copper smelting works,? coke Other causes. 
ovens,’ cement works,‘ chalk or lime works, have all been deemed 
nuisances in particular cases; but material injury in the shape 
of substantial damage, as above explained,® must be made out 
before the Court will interfere with them by way of restraint.” 
Dangerous Nuisances.s—Any operation which is presently® Dangerous 
dangerous to the life or property is a nuisance. Thus the use "Sees: 
of excessive charges of gunpowder in blasting a stone quarry, 
whereby quantities of stone were thrown upon a highway and 
adjacent property, was held a nuisance.!2 And where defendants, 
in making a cutting through a rock, so conducted their operations 
that pieces of rock were hurled on to the buildings and into the 
garden of the plaintiff, they were restrained from continuing their 
operations in such a manner as to cast “any stone, pieces of rock, 
or other missiles or things” upon the plaintiff’s land! The 16th 
section of the Railway Clauses Consolidation (Scotland) Act, 1845,” 
empowers a railway company to do all acts necessary for the 
construction of the railway, provided they do as little damage as 
possible. But where dangerous operations, such as blasting, are 
shown to have been conducted by a railway company without due 
precautions having been considered and taken, sec. 16 of the Act 
does not prevent interdict going out against them.® 
Statutory Nuisances.—The leading statute dealing with statutory 
nuisance is the Public Health Act, 1867,!4 which entitles the local eee 
authority to inspect premises, and to apply by summary petition Act, 
for the removal of any nuisance found to exist therein, and for 


' Fleming v. Hislop, 1882, 10 R. 5 As to removal of support, see 


426 ; 1886, 13 R. (H. L.) 43. See also 
Galbraith’s Tr. v. Eglinton Iron Co., 
1868, 7 M. 167. 

2 St. Helens Smelting Co, v. Tip- 
ping, 1865, 11 H. L. C. 650; Bank- 
hart v. Houghton, 1859, 27 Beav. 
425, 

3 Salvin v. N. Brancepeth Coal Co., 
1874, 9 Ch. 705. 

4 Umfreville v. Johnson, 1875, 10 
Jh. 580. 

® Cases in note 2. 

6 See pp. 232, 258, 260. 

7 Colville v. Middleton, May 27, 
1817, F. C. (salt works held not a 
nuisance). 


supra, p. 166 et seq. 

® Lord Halsbury in Fleming v. 
Hislop, 1886, 13 R. (H. L.) 43, 48. 

1 Reg. v. Mutters, 1864, 34 L. J. 
M. C. 22. See Lord Young in Pater- 
son v, Lindsay, 1885, 13 R. 261. 

1 Arnold v. Furness Ry. Co., 1874, 
22 W. R. 613, and cases in note 10. 

128 & 9 Vict. ¢. 33. 

13 Gillespie v. Lucas & Aird, 1893, 
20 R. 1035. 

14 30 & 31 Vict. c. 101, amended in 
minor details by 34 & 35 Vict. c. 38 ; 
38 & 39 Vict. c. 74; 42 & 43 Vict. ¢. 
(beet bVictecs Liew a2 ceos NiCtac. 
50; 54 & 55 Vict. c. 52 
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interdict to prevent its recurrence Sec. 16 defines what are 
“nuisances” for the purposes of the Act. The most important 
among them applicable to mining operations are: (1) that any 
circumstance rendering a dwelling-house injurious to the health 
of the inmates is a nuisance ;? (2) that any trade injurious to 
the health of a neighbourhood, or so conducted as to be offensive, 
is a nuisance;* (3) that any furnace which does not consume 
its own smoke as far as practicable, and is used in a burgh, is a 
nuisance. Questions have arisen upon several points under 
these sections. The words “injurious to health” include not 
only what will make a healthy person sick, but what will make 
a sick person worse.® The words “as far as practicable” fall to 
be construed according to each individual case; but the fact that 
thick black smoke of an offensive character issued during the 
night from a well-constructed furnace on ten different occasions 
in four months, was held not to be evidence of such systematic 
bad working as to prove the furnace a nuisance in the sense of 
the Act. |The Smoke Nuisance (Scotland) Abatement Act, 
1857,’ amended by the Acts of 1861° and 1865,9 applies to every 
burgh in Scotland having a population of more than two thousand.!° 
Under that Act, every furnace employed in any factory must be 
constructed ™ or altered so as to burn or consume its own smoke 
“as far as possible.”!® It is thought that furnaces connected 
with mines fall under this statute. 

Sec. 102 of the General Turnpike Act, 1831," incorporated 
with sec. 123 of the Roads and Bridges (Scotland) Act, 1878,16 
enacts that the proprietor or occupier of any land adjacent to 
a high road, who digs any pit or makes any cut upon or within 
twelve feet of the side of any such road, and leaves the same 


1 For penalties for contravention 
of decrees, s. 20. 

2 Sec. 16, subs. (a). 

3 Sec. 16, subs. (¢), brick burning 


pO Se 2. 

18 See supra as to the meaning of 
these words. 

1 Especially as the Burgh Police 


is not such a trade, see supra, p. 260. 

4 Sec. 16, subs. (A). 

5 Malton Bd. of Health v. Malton 
Manure Co., 1879, L. R. 4 Ex. D. 
302. 

Local Auth. of Dumfries +. 
Murphy, 1884, 11 R. 694. 

720 & 21 Viet. c. 73. 

PQA Wetter lt. 

928 & 29 Vict. c. 102. 

PUAO Ss CAE Watchin oly (BH, fal, hah 

TTS Sails 


(Scot.) Act, 1892, provides (s. 384) 
that nothing in that Act shall be 
construed to extend to mines, smelt- 
ing ores or minerals, calcining, 
puddling and rolling of iron and 
other metals, so as to interfere with 
efficient working. Irons on this 
statute, 628-632. See Norris v. 
Barnes lS (2a vee ee meu OS Te 
See Ward v. Lang, 1863, 1 M. 724. 
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unfenced, so as to be dangerous to travellers, and does not fence 
the same when required so to do by any two of the Road 
Trustees (now the County Council!) or the Procurator-fiscal, is 
liable to a daily penalty not exceeding £5 after the lapse of 
three days from the notice. 

Remedies—Interdict and Damages.—Interdict and an action 
of damages are the two remedies for the infringement of rights 
by nuisance.2 When stoppage of the injurious act alone is 
sought, interdict is the appropriate remedy; but if damage has 
been sustained, a conclusion for damages may be combined with 
the prayer for interdict ;* but if the nuisance cannot be stopped 
immediately, or where a nuisance has ceased simultaneously 
with the occurrence of the damage,® the action should be one of 
damages alone. If there be any question as to the title of the 
complainer, and in cases where the pleas of acquiescence or 
prescription may be stated in defence, declarator and interdict 
should be brought. The onus is on the pursuer to show the 
existence of the nuisance,’ and damage when damages are con- 
cluded for unless when the nuisance is admitted, or it is plain 
from the statements on record that it is being continued.® 
Nuisance being an illegal act, negligence does not require to be 
proved. Where interdict of a nuisance is sought and a primd 


jacie case of injury or damage is 
and interim interdict generally 4 
in the discretion of the Court; ” 


shown, the note will be passed, 
granted with or without caution, 
the effect of which is to prohibit 


152 & 53 Vict. c. 50, s. 11. 

2 Interdict is treated more fully 
at p. 247, swpra. 

3 Damages as well as interdict 
sought in Ewen v. Turnbull’s Trs., 
1857, 19 D. 513; Dove Wilson, Sh. 
Ct. Pr. 438. 

4 Chalmers v. Dixon, 1876, 3 R. 
461 (bing of refuse at an ironstone 
pit burning). 

5 Cleghorn v. Taylor, 1856, 18 D. 
664. 

6 Mackay’s Practice, 452. 

7 Young v. Bowie, 1824, 3 8. 307 
(N. E.) 217; Oldaker v. Hunt, 1854, 
19 Beay. 485. As to relevancy of 
averment, see Irving v. Leadhills 
Mining Co., 1856, 18 D. 833. 

8 Collins v. Hamilton, 1837, 15 
S. 895. See Young v. Bowie, wt 


Sup. 


® See Lord Cringletie in Trotter v. 
Fairnie, 1831, 5 W. & 8. 649, 

Buccleuch v. Cowan, 1866, 4 M. 
475, Nuisance is a stronger case for 
the liability of a defender than opus 
manufactum. Glegg, Reparation, 284, 

See Fraser v. Hdin. & Gl. U. 
Canal Co., 1830, 9 S. 46, in which 
interdict against the removal of stones 
from a quarry, and M‘Callum vv. 
Forth Iron Co., 1861, against char- 
ring and calcining, was refused in 
questions between landlord and 
tenant ; and Graham v. D. Hamilton, 
1868, 6 M. 965, between superior and 
feuar. See also Young v. Cunning- 
ham, 1830, 8 S. 959. 

12 Walker v. Christie, 1849, 11 D. 
373 ; Goodrich v. Everglyn Coal Co., 
July 1889, W. N. 152; interdict granted 
against a cessation of pumping. 
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continuance till the trial of the cause.1 Proof may be by remit 
to a man of skill with consent of parties, and judgment given 
in accordance with the report;? or before a judge;? or by jury 
trial. Actions for nuisance brought in the Court of Session must 
go before a jury, unless by consent, or on special cause shown ;° 
and where cases of special legal difficulty or novelty arise, a 
proof before a judge is most suitable.® There is no necessity for 
the word “wrongfully ” being inserted in an issue.” The issue 1s 
not limited with respect to the time of the existence of the 
nuisance,’ further than that it must be within forty years so as 
to avoid the plea of prescription,? and must deal with a period 
previous to the raising of the action.!0 When prescription or 
acquiescence is stated on record, no counter issue is necessary ; 
but where there are several defendants, separate issues are 
necessary.!2 If the nuisance complained of be merely prospective, 
the case does not go to a jury; and the pursuer must aver and 
prove that the operation performed by the respondent must of 
necessity cause a nuisance. Where the noxious act is continuous 
and of a serious character, interdict will be granted to prohibit 
it, even although the result may be to stop an industry in itself 
lawful. It must be taken to be the law that if it is proved that 
the operations of the defender cause real substantial injury to 
the property of the pursuer, he is entitled to have an interdict 
to protect him from that injury, even though it be impracticable 
to make use of valuable minerals belonging to the defenders 


1 Mackay, Ct. of Sess. Pr. 456, 
457.  Interdict continued in Baird 
v. Monkland Iron Co., 1862, 24 D. 
1418. 

2 L. Ch. St. Leonards in Arnot ve. 
Brown, 1852, 15 D. (H. L.) 11. 

3 See Dennistoun v, Rainey, 1871, 
9 M. 739, and Laidlaw v. Wilson, 
1874, 2 R. 148, for procedure in 
Sheriff Court appeals. For pro- 
cedure in pollution cases, see 
Buccleuch v, Cowan, 1866, 5 M. 214, 
1873, 11 M. 675; Id. v. Brown, 1874, 
TR. 1111; Cal, Ry. Co. » Baird, 
1876, 3 R. 839; Home »v. Duns 
Police Comrs., 1882, 9 R. 924 

* Dennistoun and Laidlaw, wt sup. 

56 Geo. Ivy. ¢. 120, s, 28, amended 
by 29 & 30 Vict. c, 112, s. 4; Hume 
v. Young, ete, Co., 1875, 2 R. 338; 
White v. Dixon, 1875, 2 R. 904. 


® See Lords Gifford and Shand in 
White v, Dixon, cit. 

* Buccleuch v, Cowan, 1866, 4 M. 
A475. 

8 Cooper v. N. B. Ry. Co., 1863, 2 
M. 116 (three years) ; Dunn (note 10, 
eleven years); Buecleuch (mote 11, 
thirty years), See also other cases in 
these notes. 

* See infra, p. 268. 

10 Dunn v, Hamilton, 1837, 15 S. 
853, 864; Gardner v, Fraser, 1860, 
22 D. 1501. 

Buccleuch v, Cowan, ut sup. (pre- 
scription) ; Ewen v. Turnbull’s Trs., 
1857, 19 D. 513 (acquiescence), 

™ Buecleuch v, Cowan, ut sup. 

13 See note 2. 

'* Per Lord President Inglis in Steel 
v. Gourock Police Comrs., 1872, 10 
M. 954, 958, 
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without doing such injury, so that the effect of the interdict 
is to prevent these minerals being used.! 

The Parties entitled to a Remedy.—The occupier of premises, Who entitled 

whether tenant? or owner, has a right to sue the person causing % T™edy- 
a nuisance, when the act complained of materially injures himself, 
his family, or his property. An owner not in occupancy himself, 
but whose premises are rendered uninhabitable, or unlettable, 
as in the case of tenants having to leave, is entitled to a remedy.‘ 
On the analogy of the vindication of a public right of way, it 
would appear that an inhabitant of a town,’ or statutory trustees,° 
have a right at common law to have a nuisance put down. When 
several persons suffer from the same nuisance, they may unite 
in an action’ to have it stopped; and if separate actions have 
been raised, they may be conjoined, unless they are so com- 
plicated that confusion or perplexity is likely to arise from 
conjoining them.® 

The Local Authority is entitled to sue for the removal of Local 
nuisances under the Public Health Acts? either in their own A™thotty- 
name or that of any person authorised by them. By the Public 
Health Act, 1867, amended by the Local Government Act, 1889, 
the following bodies are appointed Local Authorities within their 
respective districts: in parliamentary burghs, the Town Council ; 
in police burghs, the Commissioners of Police;!° in counties, the 
District Committee of the County Council,“—not the County 
Council itself—who have the remedy of making a representation 
to the Board of Supervision,” if dissatisfied with the District 
Committee. The Board of Supervision may give notice to the 
Local Authority to remove a nuisance, and on their failure within 


1 Per Lord Blackburn in Shotts 5 Torrie v, D. Athol, 1849, 12 D. 


Tron Co. v Inglis, 1882, 9 R. (H. L.) 
78, 88. 

? Hamilton v. Tennant, 1839, 1 D. 
502; Fraser’s Trs. v. Cran, 1877, 4 R. 
794, 5 R. 290, 6 R. 451. 

3 See the cases of Mumford v. Ox- 
ford, etc. Ry. Co., 1856, 1 H. &. N. 34; 
Simpson v. Savage, 1856, 1 C. B, N. 
S. 347 ; Jones v. Chappell, 1875, L. 
R. 20 Eq. 539; Broder v. Sailliard, 
1876, 2 Ch. D. 692; and Gort v. 
Clark, 1868, 16 W. R. 569, as to 
an English owner’s title to redress for 
a temporary nuisance to his property 
when he is not in occupation. 

4 Fleming v. Ure, 1750, M. 13,159. 


328. 

6 Elgin Rd. Trs. v. Innes, 1888, 14 
R. 48. 

7 Buccleuch v. Cowan, 1864, 2 M. 
653. 

8 Ib. 4 M. 475, 480. 

930 & 31 Vict. c. 101 (1867), 
amended by 34 & 35 Vict. c. 38 (1871) ; 
38 & 39 Vict. c. 74 (1875); 45 Vict. 
c. 11 (1882); 54 & 55 Vact. ¢) 52 
(1891) ; and Loc. Gov. Act, 1889, 52 
& 53 Vict. c. 50. 

10 1867 Act, s. 5. 

11 Loc. Gov. Act, 52 & 53 Vict. c. 50, 
s. 17. Sees. 78 (1), (3); ands. 73 (8). 

12 Tb. s. 58. 
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fourteen days to do so, may petition the Sheriff to enforce removal 
of it They may also, with the approval of the Lord Advocate, 
present a petition to either Division of the Court of Session to 
compel the Local Authority to do their duty. If the Local 
Authority neglect to take proceedings, two householders residing 
within the district, or the inspector of poor, or the Procurator- 
fiscal of the Sheriff, or Justice of Peace Court of the county or 
burgh, may give notice to them to remove a nuisance, and, on 
their failure to remove it, may petition the Sheriff to enforce its 
removal.? 

Parties against whom a Remedy may be directed.—Any 
one who creates, or materially contributes to, or increases,* a 
nuisance, or continues one already existing,» may be sued for its 
removal. And if there are several wrong-doers, one complainer 
may sue all of them in the same action. Ifa public body has no 
authority to do acts which would otherwise amount to a nuisance, 
it is in the same position as any one else.” Masters are liable if 
their servants act so as to cause nuisance under their authority, or 
while acting in the ordinary course of their employment.S Land- 
lords under a lease sanctioning the committing of a nuisance, or 
where the lease shows that the operations would in the ordinary 
course create a nuisance, or if a nuisance is inseparable from the 
purposes of occupation for which the subjects are let, are lable 
for nuisances committed by their tenants;® but unless one of 
these conditions is present, the tenant alone is hable.! 

The person liable to be sued for the removal of a nuisance under 
the Public Health Acts," is the “ author of the nuisance ”; ® defined 
as “the person through whose act or default the nuisance is 


PreO So ole Victacs LOU Ws 96,597. 
They may also get the Procurator- 
fiscal to remove it at the expense of 
the Local Authority, s. 98. 

2 1b. 8. 97. See Bd. Sup. v. Loc. 
Auth. Montrose, 1872, 11 M. 170; Do. 
Pittenweem, 1874, 1 R. 1124; Do. 
Galashiels, 1874, 12 8. L. R. 111. 

3 Tb, 8, 96. 

4 Buecleuch v. Cowan, 1866, 5 M. 
214, 216, 228 ; Blair v. Deakin, 1887, 
Sirf bs, AN, INI Sh, BEM, 

5 Broder v. Sailliard, 1876, 2 Ch. 
D. 692, 701. 

® Buccleuch, cit. 

7 Barony Parochial Bd. v. Cadder 
do., 1883, 10 R. 510, 523. 

8 R. v. Medley, 1834, 6 C. & P. 


292, 299; Barnes v. Akroyd, 1872, 
L. R. 7 'Q: BU 474. 

® Dunn v. Hamilton, 1838, 3 S. 
& M‘L. 356, per L. Ch. Cottenham ; 
Buecleuch v. Cowan, 1866, 5 M. 219, 
per Lord J.-C. Inglis; Robertson +. 
Stewarts, 1872, 11 M. 189; Cal. Ry. 
Co. v. Baird, 1876, 3 R. 839, 842, 844, 
846. 

10 Harris v. James, 1876, 45 L. J. 
QP B2546: 

A+ 30 «G81 Viet. Gy 109 (1867): 
amended by 34 & 35 Vict. e. 38 (1871) ; 
38 & 39 Vict. c. 74 (1875) ; 45 Vict. c. 
11 (1882) ; 54 & 55 Viet. c. 52 (1891) ; 
and Loe. Goy. Act, 1889, 52 & 53 
Wittacso0: 

barS0 Crd) Viets ce lOl sse Loy Lo: 
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caused, exists, or is continued, whether he be the owner or 
occupier, or both.”! The “owner” is the person entitled to re- 
ceive the rents. A landowner who neglected to purify a stream 
running through his lands, was held the author of a nuisance, in 
respect that he thereby continued an existing nuisance? 


267 


Valid Defences.—A denial that the act complained of is a Denial, 


nuisance, is a common defence; and in such a ease the question 
becomes one of fact. The special defences of acquiescence and 
prescription ® are effectual to bar decree, even when the nuisance 
is admitted ; and when either of those defences is put forward the 
onus of proof is shifted on to the person pleading it. 

The ground of the plea of acquiescence is implied consent.? 
Accordingly, full knowledge of all the facts of the nuisance by the 
injured party is necessary.s Mere silence is not sufficient ;? there 
must be either an assisting to set up the nuisance,! or such rei 
interventus acquiesced in as to imply assent to such injury as must 
necessarily follow thereon.!! The length of time during which an 
operation has been tolerated has an important bearing on the 
question of acquiescence.” If great expense has been incurred in 
the operations permitted, acquiescence will be inferred from 
silence,® but if the expenses have been trifling, or restitution 
be easy or inexpensive,’® it will not. Acquiescence only applies 
to such injury as has actually taken place ;!” consequently acqui- 
escence in a certain amount of injury does not imply acquiescence 


130 & 31 Vict. c. 101, s. 3. 

Ais se Se 

% Loc. Bd. of Cadder v. Lang, 1879, 
6 R. 1242, 1245; Police Comrs. of 
Govan v. Mackinnon, 1885, 22 5S. 
L. R. 848. 

4 See supra, p. 258. 

5 The special defence of grant (see 
Broun on Nuisance, pp. 97-100) is most 
likely to arise in cases of infringement 
of water rights and rights of support. 
These matters are treated of at 
pp. 176, 233. 

6 See Lord Chelmsford in Crossley 
r. Lightowler, 1867, 2 Ch. 482; Ball 
v, Ray, 1873, 8 Ch. 471. 

7 Hill v. Dixon, 1850, 12 D. 808 ; 
Cowan v. Kinnaird, 1865, 4 M. 236, 
241,; Lord Cranworth in Wark v. 
Bargeddie Coal Co., 1859, 3 Macq. 
487. 

8 Bicket v. Morris, 1866, 4 M. (H. 
L.) 44, 49. 


9. Kinnoull v. Kier, Jan. 18, 
1814, F.C. ; Cowan v. Kinnaird, wt sup. 

10 Aytoun v. Douglas, 1800, M. App. 
voce Property, No. 5. 

11 Bell, Pr. 946, approved in Wark 
and Hill (note 7). But not to further 
injury, Trotter v. Fairnie, 1831, 5 W. 
& 8. 649. 

12 Abercorn v. Langmuir, May 20, 
1820, F. C.; Colville v. Middleton, 
May 27, l8l7, FE. C.3 Sturlime 7 
Haldane, 1829, 88. 131. 

13 Tord Chelmsford in Wark, cit. ; 
Lord Deas in Muirhead v. Gl. Highd. 
Society, 1864, 2 M. 420, 427 ; Bicket 
v. Morris, ut sup. 

14 Cowan v. Kinnaird, wt sup. 

15 Gowan v. Kinnaird, ut swp. 

16 Hill v. Wood, 1863, 1 M. 360, 

17 Johnston v. Scott, 1834, 125. 492 ; 
Buccleuch v. Cowan, 1866, 5 M. 214. 
See also Morris v. Bicket, 1864, 2 M. 
1082 ; aff. 4 M. (H. L.) 44. 
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in a material increase of it. What particular course of conduct is 
sufficient to support a plea of acquiescence depends entirely on the 
circumstances of each case. An instance of circumstances held 
insufficient to support this plea is afforded by the case of Bank 
of Scotland v. Stewart.2 There a large tract of land was disponed, 
reserving the minerals. The disponer wrought the coal, with the 
result of subsidence. The workings extended for a period of years 
without being objected to by the disponee. The disponee took a 
ten years’ lease of 11} acres of the coal, renouncing his claim for 
surface damage from operations under the lease. These facts were 
held not to amount to acquiescence effectual to discharge the 
disponee’s right of support to the rest of the surface. 

tight to object to a nuisance is lost by failure to object within 
forty years, the period of negative prescription during which the 
nuisance was actionable? No one can acquire a right to commit 
a nuisance; but the effect of the plea of prescription is that the 
right of complaint is lost by acquiescence.* The consent implied 
by prescription “extends, however, only to the amount of incon- 
venience which can be traced back through the whole prescriptive 
period, not to any increase arising within it.”° It is a good answer 
to a claim for damages, that the damage sustained was of a trifling 
character.® 

Invalid Defences.—It is not a good answer to an action for 
nuisance that the injury was occasioned only because of the 
delicate nature either of the person? or property injured Again, 
the defence that the pursuer came to the nuisance has recently 
been held invalid? although at one time this was not so.@ Nor 
are the defences that the operations are for the public conveni- 
ence,!! or that the respondent is making a legal use of his property,” 


1 Lord Cringletie in Stirling e. 
Haldane, 1829, 8S. 131; Lord J.-C, 
Hope in Ewen v. Turnbull’s Trs., 
1857, 19 D. 513; Crossley vw. 
Lightowler, 1867, 2 Ch. 478; Bax- 


° Collins v. Hamilton, 1837, 15 S. 
895, 903 ; Buccleuch, wt infra, n. 11; 
St. Helens Smelting Co. v. Tipping, 
1865, 11 H. L. C. 642, 650. 

7 See supra, p. 262. 


endale v. M‘Murray, 1867, 2 Ch. * Cook v. Forbes, 1867, 5 Eq. 166. 
790. ” Fleming v. Hislop, 1882, 10 R. 
* Bank of Scotland v. Stewart, 426 ; 1886, 13 R. (H. L.) 43. 


1891, 18 R. 957. 

5 Tvory’s Ersk. 11. 1. 2; Duncan +. 
Moray, June 9, 1809, F. C. 
233, supra. 

* See Lord Pres. Inglis in Rigby v. 
Downie, 1872, 10 M. 568, 573. 

5 Rankine, Landow. 350, 
authorities there cited, 


See p. 


and 


See Rankine, Landow. 344, and 
cases there cited. 

1 Buecleuch v. Cowan, 1866, 5 M. 
229 ; Lord J.-C. Moncreiff in Fraser’s 
Trs. v. Cran, 1879, 6 R. 452. 

Montgomery v. Buchanan’s Trs., 
1853, 15 JD. 853; Reinhart 
Mentasti, 1889, 42 Ch. D. 685. 
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in any better position. That a nuisance is created in a proper 
or convenient place is also an invalid defence! All those who 
contribute to a nuisance are versantes in illicito:? conse- 
quently it is no defence when the acts of a defender contribute 
to the constitution of a nuisance, that they do not of themselves 
amount to a nuisance? And a plea that the nuisance would 
continue even although the operations of the respondent were 
stopped, has on similar grounds been held irrelevant. The 
defence that the complainer is also committing a similar nuisance 
has also been held as irrelevant.6 If such nuisance materially 
injures the respondent, his remedy is by a counter action.6 That 
great loss will ensue to the defender or respondent if interdict is 
granted, is no bar to interdict.? If it can be shown that it is 
impossible to obey an interdict, interdict will not be granted ;8 but 
where a bing of mineral refuse took fire and it was impossible to 
put it out, the defenders were held liable for having formed it in 
the first imstance.? 


1 Walter v. Selfe, 1851, 4 De G. & 
S. 322; St. Helens Smelting Co. v. 
Tipping, 1865, 11 H. L. C. 650 ; Lord 
Shand in Fraser’s Trs. vy. Cran, 
1877, 4 R. 794, 795 ; Lord Halsbury 


* Mackay v. Greenhill, 1858, 20 D. 
1251, 1253. 

6 Barony Parochial Bd. ». Cadder 
do., 1883, 10 R. 510, 529. 

7 Montgomery v. Buchanan’s Trs., 


in Fleming v. Hislop, 1882, 10 R. 426 ; 
1866, 13 R. (H. L.) 43, 49. 

2 Lord Cowan in Buccleuch v. 
Cowan, 1866, 5 M. 229. 

3 Buccleuch v. Cowan, wut sup. ; 
Blair v. Deakin, 1887, 57 L. T. N.S.522. 

47b. and Cal. Ry. Co. v. Baird, 
1876, 3 R. 839, 842, 845 ; Crossley v. 
Lightowler, 1866, L. R. 3 Eq. 279, 
289, 2 Ch. 478, 481. 


1853, 15 D. 853, 858 ; Inglis v. Shotts 
Tron Co., 1881, 8 R. 1022 ; 1882, 9 R. 
(H. L.) 88; Bank of Scotland »v. 
Stewart, 1891, 18 R. 957. 

8 Per Lord J.-C. Monecreiff in 
Barony Parochial Board, wt sup. 526. 

9 Chalmers v. Dixon, 1876, 3 R. 
461, on the principle of Rylands +. 
Fletcher ; see p. 218. 
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VALUATION AND TAXATION OF MINES AND MINERAL 
PROPERTY 


Under the Valuation Acts: Mines, Quarries, etc., valued as a unum quid— 
Separate Entries of Accessories—-Wayleave—Disused Mine—Rent under 
Sub-lease—Rent under Lease for less than one Year—Place of Assessment 
—Under the Income Tax Acts: Assessment of Mines—-Persons lable— 
Place of Charge—Appeals—Succession Duty—Other Assessments : Land 
Tax—Other Public Burdens. 


UNDER THE VALUATION ACTS! 


Mines, Quarries, etc., valued as a unum quid, — It was 
decided in the end of last century that coal works were liable to 
be assessed for the maintenance of the poor ;? and where heritors 
and a kirk-session of a parish levied for the poor on real rent, 
it was held that in assessing collieries the actual rent or lordship 
paid by the tenant to the proprietor was to be taken as the basis 
of valuation.2 By the Valuation of Lands Act, 1854, provision 
was made for a uniform valuation of “lands and heritages” in 
Scotland, according to which all public assessments levied accord- 
ing to the real rent of such lands and heritages are assessed and 
collected, and for the annual revision of such valuation. The 
County Council® of every county, and the magistrates of every 
burgh, annually make up the valuation roll, showing the yearly 
rent or value for the time of the whole “lands and heritages” 
within the county or burgh, distinguishing the parishes and speci- 
fying the nature of the lands or heritages, and the names of the 


1 1854, 17 & 18 Vict. c. 91; 20 & 21 * Collector of Rates of Inveresk 
Vict. c. 58; 30 & 31 Vict. c.80;42&43 v. Musselburgh Mags, 1794, M. 
Vict. c, 42350: 51 Vict.c, 51, Prior” 10;585, 


to this Act mines were included 8 Macintosh v. Playfair’s Trs., 1841, 
under burgh “property” for prison 3 D, 893. 

assessment, on the ground that they “17 & 18 Vict. c. 91. 

were a “pertinent of lands,” Addie . ° Formerly Commissioners of Sup- 


Gilhes, 1848, 10 D. 836. ply, 52 & 53 Vict. c. 50, s. 11. 


VALUATION AND TAXATION OF MINES, ETC, 


proprietors, and the tenants and occupiers. In estimating the 
yearly value of mines and quarries,! the same shall be taken to be 
the rent at which, one year with another, they might in their actual 
state be reasonably expected to let from year to year. Where 
they are bond fide let for a yearly rent, conditioned as the fair 
annual value thereof, without grassum or consideration other than 
rent, such rent is to be taken to be the yearly rent or value under 
the Act. But if minerals are let on a lease for more than thirty- 
one years, the yearly rent or value shall be ascertained irre- 
spective of the rent payable under the lease, and the lessee shall 
be deemed to be the proprietor of them in the sense of the Act, 
“but shall be entitled to relief from the actual proprietor thereof, 
and to deduction from the rent payable by him to such actual 
proprietor, of such proportion of all assessments laid upon the 
valuations of such lands and heritages made under this Act, and 
payable by such lessee as proprietor in the sense of this Act, as 
shall correspond to the rent payable by such lessee to such actual 
proprietor, as compared with the amount of such valuation.” ? 

In the Valuation Acts the expression “lands and heritages ” 
includes “mines, minerals, quarries, coal works, lime works, brick 
works, iron works, and all buildings and pertinents thereof, and all 
machinery fixed or attached thereto”; but it is also thereby provided 
that no mine or quarry shall be assessed unless it has been worked 
during some part of the year to which such assessment applies.3 The 
words quoted fell to be construed in the Blantyre Board v. Assessor 
for Lanarkshire. Minerals belonging to three different proprie- 
tors were let by one lease under a cumulo fixed yearly rent, payable 
whether the mines were worked or not, or, in the option of the 
lessors, a royalty. The minerals in process of working, belonging 
to two of the proprietors, were entered in the valuation roll at 
their respective proportions of the rent; but those of the third 
proprietor were not entered, because they had never been opened 
up. It was held that the fixed rent was to be entered in the 
valuation roll as the value of minerals which, having been let at a 
fixed rent or lordship at the landlord’s option, had been worked in a 
particular year, but not to an extent sufficient to produce lord- 
ships equal to the fixed rent. It was also held that the exemption 
from assessment of mines and quarries not wrought in the year of 
assessment did not apply to minerals which had never been 
wrought, and that these, when let at a fixed rent, were liable to 


1 Which are included under “lands 2) 17 & 18) Vict; ¢. 91, 8.6: 
and heritages,” 17 & 18 Vict. c. 91, 8 1b. s, 42. 
s. 42. 4 1883, 10 R. 773 
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assessment. And it was further held that, when a tenant con- 
tinued to pay the fixed rent for minerals wrought during the first 
part of a lease, but subsequently left them unwrought, the fixed 
rent was the proper entry for the valuation roll, there being no 
proof that the minerals had been exhausted. In distinguishing 
between the meanings of the terms “mines” and “minerals” in 
the Act, Lord Fraser said: “The Act of Parliament uses the two 
words ‘mines’ and ‘minerals, leading to the inference that the 
word ‘mines’ did not mean ‘minerals,’ and that ‘minerals’ would 
not comprehend ‘mines.’ The case with which we have to deal, 
of an unopened field of minerals, is not a ‘mine’ in the sense of 
the Act. What is there referred to is a mine or quarry which had 
been opened up, but which had become unworkable, or at least 
not workable to profit, and the working of which was therefore 
stopped,—a case, therefore, giving rise to the question as to whether 
the tenant was bound to continue as tenant, or was entitled to 
renounce his lease.”! With reference to minerals which had once 
been wrought, Lord Fraser said: “When a tenant adheres to his 
lease, and pays to the landlord the fixed rent for a coalfield which 
he does not choose to work, he is then paying rent for ‘minerals’ 
as distinguished from ‘mines.’ The annual value to the landlord, 
at all events, of that coalfield is the return he receives from his 
tenant. .. . In the absence of all information as to why the work- 
ings have ceased, I cannot assume that this is because the minerals 
have been wrought out, and therefore I must hold that, as rent is 
paid to the landlord, value is received by him, and also that value is 
received by the tenant in some form that satisfies him; that this, 
therefore is not the kind of case contemplated in sec. 42 of the 
Valuation Act as being entitled to exemption from valuation.” 2 
The assessor is bound to take the stipulated rent under a bond 
Jide lease as the basis of his valuation,’ but not unless it is a yearly 
rent. In a recent case the rent payable for six months was 
taken as the annual value of “minerals, lands, and wayleave ” ; 
the tenants gave up a lease at Martinmas under a break in their 
favour; and on the ground that the minerals were exhausted, and 
in the absence of averment that they had any value after that for 
letting purposes, it was held that the subjects were to be entered 
in the valuation roll as of the annual value of the sum payable at 
Martinmas as the half-year’s rent.° In Assessor for Fifeshire ~. 


1 1883, 10 R. 776. * See Armour, 238 et seq. 
ID EE 5 Coltness Iron Co. v. Lanarkshire 
317 & 18 Vict. c. 91, 8. 6. See Assessor, 1884, 11 R. 513. 

Armour, 238. 
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Curror,! the titles of a vassal reserved to the superior the coal in Effect of agree- 
the lands feued, but gave the vassal the right to prevent the coal ™™t: 
from being worked, except on the “stoop-and-room” system, one 

object of which was to provide against subsidence. The vassal 

entered into an agreement with the lessee of the coal, under 

which, in return for annual payments, the amount of which was 

to be regulated by the amount of coal won, the lessee became 

entitled to work the coal on the “longwall” system. It was held Compensation 
that these payments did not fall to be entered in the valuation obese nee 
roll, on the ground that the payments were not rent, but compen- 
sation for non-interference with the coal lessee’s working. But 

where the proprietor of a colliery objected to its being entered in 

the valuation roll at the royalty received by him from his tenants, 

and claimed deduction of a royalty paid by him to the pro- 

prietor of the surface for liberty to bring down the surface, or 
otherwise deduction of the sum he received from his tenants as 

their contribution thereto, it was held that no deduction fell to be 

made.” A landowner’s right to keep his land uninjured is not a 

separate land and heritage in the sense of the Valuation Acts. It 

is not a subject which can in any proper sense be the subject of 

lease. Neither is a payment (whether received annually or other- 

wise) of compensation for such injury part of the rent or annual 

value of the land injured.? The convenience and situation of a 

mine or quarry should be considered in estimating its rateability. 

The actual profits which its occupier makes are not material, and How far profits 
cannot be permitted to influence assessment * where the assessor ane 
is bound by the stipulated rent. But profits may be material if 

the assessor is dealing with a case not under sec. 6 of the Act 

of 1854; eg. if the mine is being worked by the owner.® In Peresford’s 
Beresford’s Tr. v. Assessor for Argyll,’ a lease of a slate quarry poets ts 
was entered into by which the tenant was to pay a fixed rent, or Assessor. 
alternatively, in the landlord’s option, a royalty of one-half of the 

free profits of the tenant under certain deductions. There was a 

special agreement that one-half of the working plant was to be 

supplied by the proprietor and one-half by the tenant. The pro- 

prietor in one year elected to take the lordship, by which he 

received £1870 instead of £1000, the amount of the fixed rent. 

The sum of £1870 was entered by the assessor as the valuation. 


1 1888, 15 R. 632, following Burgh 4 See R. v. Aylesford, 1872, 26 L. 
of Renfrew, 1868, 11 M. 979. TaNes. 618, 
2 Harvie v. Lanarkshire Assessor, Sil we iss Woe, ©, Oil, ss & 
1893, 20 R. 630. Sequel, see Addenda. 6 See Armour, 178 et seq. 
3 Ib, 632, per Lord Kyllachy. 71884, 11 R. 818. 
18 
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The parties to the lease maintained that the contract was partly a 
lease at a fixed rent of £1000, and partly a contract of joint 
adventure. It was held that the assessor’s valuation was correct, 
and that it made no difference that the lordship was fixed or 
dependent on the profits. 

The rent actually paid is the yearly value of mineral property 
at which it is to be entered in the valuation roll, irrespective of 
who receives it. Thus dock trustees rented a quarry on a glebe, 
the lordships being paid to the heritors. In accordance with the 
rule elsewhere stated, the funds of the glebe lands were accumul- 
ated for the benefice, with the exception of 10 per cent. paid to 
the minister for compensation for inconvenience caused him by 
the workings. The quarry was entered in the valuation roll at 
the full amount of the lordships. It was urged by the heritors 
that the lordship was not rent proper, but a swrrogatum for the 
glebe, and that the only portion assessable as of annual value to 
any one was the 10 per cent. payable to the minister. The Court, 
however, held that the usual practice of taking the lordships paid 
for the previous year as the value for the current year must be 
adopted, inasmuch as the Act did not authorise any inquiry to be 
made as to the destination of the proceeds.” 

A mine or quarry can only be assessed if it has been worked 
during part of the year to which assessment applies. In the 
case of Lord Elphinstone v. Assessor for the Middle Ward of 
Lanarkshire,‘ a freestone quarry was let on a lease for eight years 
from Martinmas 1885, with a break in favour of the tenant at 
any term of Whitsunday or Martinmas after Martinmas 1886, at 
a fixed rent of £100, or a lordship in the option of the landlord. 
The tenant did not enter into possession till after the valuation 
roll for 1885-86 had been made up, and the quarry was not 
entered for that year. It was entered for £100 for 1886-87, in 
terms of the landlord’s return. The lordship paid at Whitsunday 
1886 was £92, 10s., and at Martinmas 1886, £89, 10s. The quarry 
ceased to be worked at Martinmas 1886, but the tenant remained 
in possession till Whitsunday 1887, when he took advantage of 
the break, and brought the lease to an end. The excavations 
were filled up, and the ground was restored. At Whitsunday 
1887 the tenant paid the half-yearly fixed rent of £50. He had 
thus paid in all £232; but only £100 of that having been entered 
in the valuation roll, the assessor entered the balance of £132 in 


1 Supra, pp. 49, 72. 317 & 18 Vict. ¢. 91, 5 42. 
* Heritors of Kirkmabreck, 1861, * 1888, 15 R. 637. 
24 D. 1456. ; 
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the roll for 1887-88, although the quarry had not been worked, 
and nothing had been paid during that year. This was held to be 
wrong. But where a fixed rent was stipulated for in a lease, and Fixed rent if 
royalties in the event of the minerals being wrought, and it was 2° Tvalty 
admitted that no royalty would be paid during the year of valua- pee 
tion, the fixed rent was taken as the annual value of the minerals, 
and not the royalties paid in the previous year! Although there 
be a voluntary abatement of rent by agreement between the 
landlord and tenant, the stipulated rent is the basis of valuation.2 
Thus where minerals were let for a fixed rent, or, in the landlord’s 
option, certain royalties, and the landlord accepted royalties con- 
siderably under the fixed rent for a particular year, it was held 
that the proper entry in the roll was the fixed rent, and not the 
amount of the royalties.® 
Separate Entry of Accessories.—There is no statutory Separate entry 
definition of what is included under a “mine,” the possession of tae 
which is enjoyed under a lease, similar to that of the English unnecessary, 
Rating Act, 1874.4 Accordingly, it falls to the Court to determine 
whether or not pithead buildings containing machinery, offices, 
shops, etc., on the surface, require a separate entry in the valua- 
tion roll. All parts, pertinents, and accessories of a mine are tO What are 
be valued along with it as a wawm quid® In determining what *ccessories? 
subjects are to be regarded as accessories, the Courts have been 
guided by two considerations: (1) the nature of the thing itself, 
(2) the terms of letting.® The cases dealing with machinery 
afford examples of the first point. The value of “all machinery 
fixed or attached to any lands or heritages” is to be included in 
the valuation roll? Except where a proprietor himself works 
the minerals, or where they are let for more than thirty-one 


occupied in connection with, and 
for the purposes of, the mine, and 


1 Hermand Oil Co. v. Assessor for 
Midlothian, 1893, 20 R. 633. 


2 See Armour, 235. 

8 Waddell, 1861, Lands Val. App. 
No. 24. The landlord did not bind 
himself to limit the tenant’s pay- 
ments for the current year. If he 
had done so, the result might have 
been different. Armour, 215, 216, 
236. 

437 & 38 Vict. ¢, 54,8. 7. “Mine” 
includes the underground workings, 
and the engines, machinery, work- 
shops, tramways, and other plant, 
buildings (not being dwelling-houses), 
and works, and surface of land 


situate within the boundaries of the 
land comprised in the lease or leases 
under which the dues, or dues and 
rent, are payable or reserved. “Dues” 
means dues, royalty, or toll, either in 
money or partly in money and partly 
in kind; and “amount” means value. 

517 & 18 Vict. ¢. 91, 8. 42. 

6 See Armour, 107. 

717 & 18 Vict. c. 91, s. 42. 

8 Report of Select Committee on 
Rating of Machinery Bill, 1887, Q. Q. 
1648-1652. Evidence of Mr. Munro, 
Railway Assessor for Scotland, whe 
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years, the machinery connected with mines is not separately entered. 


‘The principle on which assessors have proceeded in valuing other 


fixtures and machinery is to include under “fixed and attached” 
the motive power, the boiler, engine, and great gearing and 
shafting, leaving it to be determined in particular industries how 
far their special machinery should be included.? The fact of 
appeals against their valuation based on this practice not having 
been sustained, is sufficient to establish its correctness.? The only 
case in which the assessor’s valuation was altered was that of the 
North British Railway Co. v. Assessor of Railways and Canals,* 
in which it was held that the annual value of plant and tools not 
physically attached to lands and heritages did not fall to be 
valued as part of the heritage. Lord Fraser thus explained the 
class of machinery to which the 42nd section of the Valuation Act 
applies: “The enactment is not that all machinery that can be 
found to be adapted to the particular mill or gas work or ship- 
building yard shall be deemed heritage to be valued, it must be 
machinery fixed or attached,—fixed, that is to say, im such a 
manner that it cannot be detached from the building without 
destruction to the building. It is, moreover, clearly an abuse of 
language to say that an article, because it is very heavy, is to be 
held to be fixed or attached to the heritage when it rests there 
without bolt or screw, or attachment of any kind.”> It thus 
appears that physical annexation is a test® to determine whether 
machinery should or should not be considered heritage; and 
the mere size, weight, or peculiar adaptability of machinery 
to mining purposes will not render it lable to be entered if it 
is not de facto annexed to the soil. In the Drumgray Coal 
Co. case,’ the company leased a coalfield, and erected oil works 
and oil tanks on a piece of ground not included in the lease. 
Being entered in the roll for the oil works separately, the com- 
pany objected, on the ground that the retorts were moveable, 
and therefore were not proper subjects for entry in the valuation 
roll; and that they were accessories of the coalfield, and therefore 


says machinery in such a case is 
separately rateable. Mr. Nisbett, Q. 
1338, says in such a case he would 
not assess it separately. 

1 In which case the lessee is deemed 
proprietor. See supra, p. 271. 

2 Mr. Nisbett in Q. 1225, in report 
supra, note 8, p. 275, says that the 
assessors thought that the principle of 
rating under “fixed and attached” all 


things which would be held heritage 
in a question of succession, would be a 
fair principle to adopt. 

8 See Armour, 88. 

#1887, 25 8. In Roa. 

5 Ib. p. 6. See Tyne Boiler Works 
v. Longbenton Overseers, 1885, 18 Q. 
BSD: Sir 

® But not conclusive, see p. 142 et seq. 

7 1867, 11 M. 977. 
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embraced in its valuation. The works consisted of retorts erected 

on a foundation of building and built in; the tanks were under- 

ground; the sheds consisted of a roof built on iron supports 

covering the works. The whole structure could be taken down, ‘rest of removal 
and re-erected from the same materials as in other cases, but Without injury. 
there was no complete part which could be removed without 

injury or without destroying what was left. The Court upheld 

the entry in the valuation rollt But where the engines, furnaces, Engines, fur- 
etc., are accessories of iron works, they are valued as a wawm guid 2e: ete. 
along with the works; and it does not affect the valuation that 

one or other of the furnaces is not in use,” or that repairs are 

necessary to put it in working order. Gas works also are valued 

as a whole ;* and the same principle applies to the case of lime 

works and brick works. 

The second point, viz. with regard to the terms of letting, has Pithead build- 
been illustrated chiefly in cases dealing with buildings. In the s* 
Carron Co.,> coal works were let to the company for periods of 
more than thirty-one years, and the Commissioners of Supply 
fixed the valuation of the coal works at 6d. per ton on the output; 
meaning thereby to include the pithead buildings, machinery, 
and railways, which the assessor had entered separately at £101. 

The Court affirmed the judgment of the Commissioners, on the Can one sub- 
ground that neither the machinery nor the coal constituted oe Prout 
source of profit alone; and that it was only the two together that the other? 
constituted a “mine” in the sense of the Act. In a similar case, 

pithead buildings and an engine, erected on lands let under a 

mineral lease for thirty years, have been held not lable to a 

separate entry in the valuation roll, but to be part of the mineral 

subjects already entered under the lease® Again, in another 

case,’ a company were entered tenants under a thirty-one years’ 

lease of collieries at a rental of about £14,000. They were 

also entered by the assessor as proprietors of an office, mechanics’ Office, work- 
shop, workshop, and sawmill erected on the colliery lands. The ee BAW: 
assessor sought to distinguish these buildings from railways 

and pithead buildings for engines, on the ground that the lessees 

saved themselves the expense of repairing machinery; and that 

being buildings let for more than twenty-one years, they fell 

to be assessed without respect to the rental of the collieries. 


1 See also Chalmers, 1871,11 M. 983. 5 1864, 4 M. 1133. 


2 Addie, 1868, 11 M. 979. 6 Summerlee Iron Co., 1875, 4 R. 
3 Carnboe Iron Works, 1868, 11 M. 1146. 
980. 7 Nitshill & Lesmahagow Coal Co., 


# Armour, 87. 1879, 9 R. 1238: 
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The Court, however, held them to be accessories of the mines, 
and necessary for the efficient working of the collieries. And 
in the Coltness Iron Co. Limited v. Assessor of Linlithgowshire,' 
coke ovens voluntarily erected by the tenant on the lands of a 
coalfield leased for twenty-one years were held not to be sub- 
ject to a separate entry in the valuation roll. The lessees were 
also lessees of neighbouring works, which required coke and 
not coal in its native state for furnaces. The lessees accord- 
ingly erected the ovens, which were otherwise valueless to them. 
The assessor contended that the ovens were not a necessity, but 
merely a convenience. This view was not sustained, and the 
ovens were regarded as an accessory to the colliery, on the ground 
that they could not be let except in conjunction with it. It was 
only as being serviceable to the colliery that they were of any 
value.2 Miners’ houses, and a mansion-house occupied by the 
manager, have been held accessory to a mineral lease, including 
“washing floors, smelting mills, houses, buildings, parks, and other 
grounds,” the lordship being a ninth of the output. A case arose 
with regard to certain miners’ houses under a special agreement. 
During the currency of a mineral lease for thirty-one years, under 
which the rent payable by the tenants was a royalty on the 
output of coal, the landlord and tenants entered into an agreement 
with a view to extend the mineral workings, under which the 
tenants were to erect certain additional miners’ houses upon the 
lands belonging to the landlord, but then let to an agricultural 
tenant. The mineral tenants were to be entitled to repay them- 
selves the cost of erection by retaining the royalties over and 
above a certain sum per annum, on condition of erecting an equal 
number and value of houses on ground belonging to themselves. 
The houses on the landlord’s property were to be maintained and 
insured against fire by the tenants, who were also to settle the 
claims of the agricultural tenant for the land taken for the houses, 
and to relieve the landlord of certain assessments. At the 


11882; 10 R. 21. proprietor, for twenty-one years, with 

2 Ib. p. 23, per Lord Fraser. right to use, but not exclusively, the 

® Leadhills Silver, etc. Co. v. harbour for the purpose of the mineral 
Assessor for Lanarkshire, 1886,13 R. workings, was to be construed as a 
827. In the Prestongrange Coal, etc. lease of the harbour for thirty-one 
Co. v, Assessor for Haddingtonshire, years, entitling the assessor to enter 
1887, 14 R.589, a question incidentally the tenants in the valuation roll as 
arose as to whether a lease of minerals proprietors of improvements which 
for thirty-one years, and of the har- they had executed on the harbour. 
bour dues of a harbour adjacent tothe Lord Fraser held that it was. Lord 
minerals, and belonging to the same Lee contra. 
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termination of the lease, the houses, so far as paid for out of 
the royalties, were to be left to the landlord, and quoad ultra he 
was to have the right to take them over at a valuation, and failing 
his doing so, the tenants were to be entitled to remove the 
materials. Houses were erected on the landlord’s lands under 
this agreement, and were in the occupation of miners, who paid 
a rent to the tenants. The assessor then entered them at that 
rent as the property of the tenants. The Court held that the 
entry was wrong, being of opinion (1) that the agreement fell to be 
read as part of the lease; (2) that it contained no consideration 
other than the rent, with the exception of the sum paid for insur- 
ance; and therefore (3) that, with the exception of the latter sum, 
the subjects were covered by the royalty payable under the mineral 
lease.t 
Separate entry is necessary, however, where the subjects are When separate 
not accessories of the mine, or where they are let under a separate rae ae 
contract. The first point arose in the Drumgray Coal Co. case,’ 
already stated. The fact reported by the Commissioners, that the 
oil works were built on lands not embraced in the lease, strength- 
ened the Court in giving effect to the assessor’s contention, that 
the oil works had no necessary connection with the mines. In 
the Dalmeny Oil Co. v. Assessor for Linlithgowshire,* a tenant of 
shale under a lease for thirty-one years, with power to “work, win, 
raise, calcine, manufacture,” ete., the minerals, and, for this purpose, 
to erect “all machinery, works, and apparatus necessary,” was 
entitled to take in additional ground for the purposes of the lease, Additional 
on payment “for all ground that may be occupied, used, or taken by Aaa 
them for any of the purposes before mentioned, and for all surface 
damages and other damages.” It was held that. such ground being 
separately let for more than twenty-one years, the oil works 
erected thereon by the tenant fell to be separately valued on the 
footing of the tenant being proprietor. The judgment depended 
upon the fact of a separate rental being charged for the extra 
ground ; and if no extra rent had been charged, the lands would 
have been considered an accessory, as in the Nitshill case A 
similar judgment was given in Dixon v. Assessor for Lanarkshire.® 
By a lease for thirty-one years, the coal, ironstone, and other 
minerals in certain lands were let, with right to the tenant to use 
and occupy the stores, manager’s house, and workmen’s dwellings 


1 Cowdenbeath Coal Co. v. Assessor #1884, 11 R. 566. 
for Fifeshire, 1891, 18 R. 944. 5 Supra, p. 277. 
21867, LEM 97% 6 1884, 11 R. 844. 


3 Supra, p. 276. 
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situated on the lands, the tenant being taken bound to relieve the 
landlord of all feu-duties payable to the landlord’s superior in 
respect of some of these houses, and to pay him a ground rent on 
an agricultural value for the remainder, which were built on the 
ground belonging to the landlord himself, and also to relieve the 
landlord of his share of the taxes; the tenant also binding himself 
to pay a fixed yearly rent, or, at the option of the landlord, lord- 
ships. It was held that under the lease there was payable, in 
respect of the houses and stores, a separate consideration from the 
fixed rent or lordships; and that, therefore, as the lease was for 
more than twenty-one years, the houses and stores were to be 
separately entered in the valuation roll at their fair annual value 
independently of the lease, the whole fixed rent or lordships 
being entered as the value of the minerals. As a sequel to 
this case, the mineral tenant claimed that a portion of the sum 
paid as lordship for the minerals must be held as having been 
paid for the houses and stores as well as on account of the mineral 
output, and claimed as deduction from the assessed value of the 
houses the difference between that sum and the pecuniary obliga- 
tions he had undertaken. It was held that the lease was conclusive 
of the value of the minerals, and that there should be no deduction. 
In Nimmo & Co.,? lessees of collieries, under leases not exceeding 
twenty-one years, erected workmen’s houses and a provision store 
upon ground they were entitled to take for that purpose. They 
were assessed for the buildings separately. Against the contention 
that workmen’s houses were a necessary adjunct of the mine, the 
assessor argued the custom in the neighbourhood of workmen 
taking their houses from people unconnected with the mines. He 
further contended that, though the leases were for periods not 
exceeding twenty-one years, the fact that the lessees admittedly 
came under an obligation as to selling at a valuation, removing 
the houses, or entering upon a new lease of the ground on which 
they stood, constituted a distinct consideration other than rent, 
and that, in terms of the third clause of the Lands Valuation Act 
of 1854, he was entitled to enter them as he had done. The 
valuation was confirmed. The facts of this case were undoubtedly 
special. But the general principle, that erections by a tenant on 
ground let upon lease fall to be entered separately in the valuation 


Dixon v. Assessor for Mid. 1871, 11 M. 982, overruled with 
Ward of Lanarkshire, 1885, 12 R. Nimmo in Furnace Gases Co. v. 
639. Lanarkshire Assessor, 1893, 20 R. 

2 1880, 9 R. 1239. 620; and see Armour, Rating, 209. 

* Compare this with Graham Bros., 
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roll, was negatived in the Coltness case, already stated,! and also 
in Gosnell’s case.2 A final attempt was made in Furnace Gases 
Co. v. Lanarkshire Assessor? to bring under assessment premises 
voluntarily erected by tenants on land leased for less than twenty- 
one years, but it failed; and the cases of Nimmo and Graham may 
now be regarded as finally overruled.4 


Wayleave.—Two cases relative to the same subjects decided Wayleave. 


that the annual value of a pit must be entered in the valuation 
roll as enhanced by any wayleave or right of passage. The pro- 
prietor of a coalfield, A., was lessee of neighbouring coalfields, B., 
C., D., under leases of less than thirty-one years. The whole of 
the minerals from B., C., and ‘D. were brought to the surface 
through the shaft in A. The proprietor let the whole minerals of 
A., B., C., and D. to a lessee for a fixed rent of £700, or a lordship. 
After deducting his lordships payable for B., C., and D., there 
remained to the proprietor of A. a total lordship of £1275, 15s., 
only £60 of which was applicable to A. The proprietor was 
entered at £1275, 15s. He objected, claiming to be assessed at 
£60 only, but agreeing to be entered at £460, the difference 
between the £700 of fixed rent and the sum he paid as tenant of 
B., C., and D. This somewhat arbitrary offer was confirmed.® 
The following year the minerals of A. were assessed at £443, 10s., 
composed of £43, 10s. as actual value in rent, and £400 as the 
value of the wayleave. This was sought to be upset by the sub- 
lessees, on the ground, iter alia, that wayleave was not in any 
way an interest defined as assessable under the Act, but simply as 
an incident connected with the working of the pits already included 


in the rent. The valuation was confirmed. The same principle Increase of 


was applied where the rateability of a mine was enhanced by the 
construction of a watercourse; in which case it was held that the 
grantee of a watercourse is not an “occupier” of land, so as to 
make him rateable in respect of it, yet he becomes so by con- 
structing a watercourse with pipes and culverts in the land.’ 
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occupation. Accordingly, “no mine or quarry shall be assessed 


1 Supra, p. 278. 

2 Gosnell v. Edinburgh Assessor, 
1883, 10 R. 665, followed in Morri- 
son’s Trs. v. Coatbridge Assessor, 
1893, 20 R. 616 (additional buildings 
voluntarily erected). 

3 1893, 20 R. 620. 

4 Ib. See Poor Law Mag. 4 N. 8S. 
53, 63. 


5 Wallace, 1880, 9 R. 1238; R. v. 
Bell, 1798, 7 T. R. 598. 

6 Bar, Higgins, and M‘Culloch, 
1881, 9 R. 1245. 

7Talargoch Mining Co. v. St. 
Asaph, 1868, L. R. 3 Q. B. 478; R. v. 
Whaddon, 1875, L. R. 10 Q. B. 230, 
value enhanced by coprolites. 

8 Armour, chap. X1. 
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unless it has been worked during some part of the year to which 
such assessment applies.”! Hence a mine or quarry unworked is 
not entered in the roll at all? But it is different in the case of 
minerals let. Minerals that have never been wrought, but are let 
at a fixed rent, must be valued and assessed; and where they have 
once been wrought and subsequently abandoned, they must, if 
there is no evidence that they are exhausted, be entered. If 
the tenant continues to pay a fixed rent, he is regarded as 
occupying “minerals,” and not a “mine,” and is entered in the 
valuation roll as the occupier at the rent paid.* And lessees of a 
mine leased for a fixed rent or royalty optional to the landlord, 
and which had been assessed at the royalty value for some years, 
were entitled to have it entered at the fixed rent in respect of its 
disuse, where there was no likelihood of its being resumed during 
the year. The occupiers of mines and quarries which have ceased 
to be productive are not rateable in respect of buildings, engines, 
and other plant which are only part of the mine, and are not 
shown to have any independent value.® 

Rent under Sub-lease.—It is the stipulated rent under a 
bond fide lease of ordinary duration that enters the valuation roll. 
Accordingly, where minerals had been let under a lease for 
twenty-one years, and sublet at an increased rent, the rent paid 
by the principal tenant, and not that paid by the sub-tenant, was 
held to be the correct rent for entry in the valuation roll.§ 

Rent under Lease for less than one Year.—In the Coltness 
case,’ the rent payable for six months under a lease of minerals 
was taken as the annual value of “minerals, land, and wayleave.” 
Under ordinary circumstances it is the stipulated yearly rent 
which is taken, but here the tenants had given up possession at 
Martinmas under a break in their favour, and had actually 
removed. On the footing that the minerals were exhausted, the 
half-year’s rent was held the proper entry, presumably because 
the subjects could have no value thereafter. 

Place of Assessment.—Where mines and minerals are situated 


117 & 18 Vict. c, 91, s, 42. See dell, 1861, Lands Val. App. No. 
also R, v. Westbrook, 1847, 10Q. B. 24, stated supra, p. 275; R. v. West- 


178, 202. brook, wt sup.; and R. v. Whaddon, 
? See English case, R. v. Rochester, 1875, L. R. 10 Q. B. 230, 244, as to 
1810, 12 Hast, 352, 358. licensee. 


8 Parochial Board of Blantyre v. 5 Tyne Co. v. Wallsend, 1877, 46 
Assessor for Lanarkshire, 1883, 10 R. L. J. M. G. 185. 
773. ® Campbell, 1861, 24 D. 1457. 

4 Hermand Oil Co. v. Midlothian 7 Coltness Iron Co. v. Lanarkshire 
Assessor, 20 R. 633. See also Wad- Assessor, 1884, 11 R. 513. 
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partly in one parish and partly in another parish or burgh, the 
practice of assessment varies. One method is to assess the 
minerals in proportion to the acreage of the surface lands under 
which they lie in each parish or burgh; another is to assess them 
in proportion to the output in each parish or burgh. The former 
is open to the objection that assessment might be laid in some 
instances upon estate which is completely wrought out, while the 
latter is also open to the objection that a portion of mineral estate 
in a parish might wholly escape assessment. It has been held in 
England that when a mine lies in more than one county, it is 
rateable proportionately in each county in which it exists, 
although the adit and machinery may be situated in one only. 
The practice in Scotland when the minerals are not worked, or 
when the lordship on the output amounts to less than the fixed 
rent (the fixed rent, therefore, being the annual value for valuation 
purposes”), is to allocate the gross valuation between the various 
parishes or burghs, according to the extent of the mineral field in 
each. When, however, the lordships exceed the fixed rent, and 
are the basis of assessment, the valuation is allocated according to 
tha actual output from each parish or burgh in which the lordships 
are earned. 


UNDER THE INCOME TAX ACTS 
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Assessment of Mines.—Mines and quarries are assessable to Assessment of 


income tax under the rules of sec. 60, schedule A, of the Ac 
5 & 6 Vict. c. 35. Under No. III. of that schedule, “quarries of 
stone, slate, limestone, or chalk” are assessable on the amount 
of profits in the preceding year.? Under the same number, 
“mines of coal, tin, lead, copper, mundic, iron, and other mines” 
are assessable on an average of the five preceding years.* But 


t mines for 
income tax. 


if any mine has from some unavoidable cause been decreased Failing mine. 


and is decreasing in the annual value thereof, so that the aver- 
age of five years will not give a fair estimate of the annual 
value, the annual value may, under No. IV. of that schedule, 
be computed on the actual amount of profits in the preceding 
year, subject to the usual abatement on account of diminu- 
tion of duty in the current year. And if any mine shall 


1R. v. Foleshill, 1835, 2 A. & HE. 2 See supra, pp. 272 et seq. 282 
593; Snailbeach v. Forden, 1876, 35 — et seq. 
L. T. N.S. 514, 517; R. . Pitt, 1833, 3 Sched. A, No. III. rule 1. 
5 B. & Ad. 565 (case under an In- 4 Tb; rule 2; 
closure Act). 
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have wholly failed, the assessment may, under the same number, 
be wholly discharged! Under No. III. of that schedule, iron 
works, salt works, and alum mines or works, water works, etc., 
railways, etc., and other concerns of the like nature from or arising 
out of any lands, tenements, ete., are assessable on the profits of 
the year preceding. And generally all lands, tenements, or 
hereditaments capable of actual occupation, and not coming within 
the foregoing specific principles, are, under No. I. of that schedule, 
assessable according to their actual annual value. The Act dis- 
tinguishes between “ quarries of slate” and “mines,” and applies to 
each a different principle of assessment. Works for getting slate 
are assessable as “quarries,” and not as “mines,” although the 
slate be obtained by underground working.? <A brickfield was let 
at a fixed surface rent of £17, 10s. a royalty of £100, and an 
additional brick rent or royalty of 2s. per 1000 over each million 
bricks manufactured per annum. It was held that both the brick 
rents or royalties were chargeable with income tax, payable by the 
lessee, who was entitled to deduct it from the amount due to the 
lessor. The £100 was clearly a rent, though termed a royalty. It 
might be doubtful whether the 2s. royalty was property assessable 
within schedule A, No. I. or No. IIL, rule 3.8 

The Act 29 & 30 Vict. c. 36, s. 8, enacts that “the several and 
respective concerns described in No. ILL. of schedule A” of the Act 
5 & 6 Vict. c. 35 shall be assessed “in the manner in the said No. 
III. mentioned, according to the rules prescribed by schedule D. 
of the said Act, so far as such rules are consistent with the said 
No. III,” with a special proviso as to railways. And case I. of 
schedule D, which provides for the assessment in respect of any 
“trade, manufacture, adventure, or concern in the nature of trade 
not contained in any other schedule,” requires the assessment to 
be made on a sum not less than “the full amount of the balance 


of the profits or gains” “ 
fo) 
years.” # 


upon a fair and just average of three 
Under the former statute,> it had been held in Scotland 


1The statute refers to the “fifth 
rule, No. III.” There is no fifth rule, 
it should be “second rule.” It was, 
previously to the Act of 1806, the 
fifth rule in No. II. in 45 Geo, m1. 
ce. 49, 8, 37. 

2 Jones v. Cwmorthen Slate Co., 
1879, L. R. 4 Ex. D. 97, 5 ad. 93. 

8 Edmonds v. Eastwood, 1858, 2 H. 
& N. 811 ; Dowell, Income Tax Laws, 
49, 


* The phrase “ balance of the profits 
and gains” is explanatory of, rather 
than different from, “the amount of 
the profits and gains.” See Dowell, 
ut swp. 115, note. “I have not been 
able to discover any difference in the 
meaning of the two phrases.” Per 
Lord Blackburn in Coltness Iron Co. 
v. Black, 1881, 8 R. (H. L.) 67, 74. 

Ney 1 1 Walon, (0 Sty, i, MOOR rile 
case, rule 3, and s. 159. 
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that in computing profits for assessment of income tax a tenant 

of minerals is not entitled to make deductions from the gross Deductions to 
receipts of sums necessary to replace capital expended in sinking "Place capital. 
pits, or loss by depreciation of buildings and machinery, in respect 

that the Act expressly provides that “in estimating the balance of 

profits and gains chargeable under schedule D, or for the purpose 

of assessing the duty thereon, no sum shall be set against or 

deducted from . . . such profits or gains on account of any sum 
employed or intended to be employed as capital in such trade.” 1 

In England it had been held that sec. 8 of the Act 29 & 30 Vict. 

c. 36 makes the three-year period applicable to such cases as that 

of a coal company formed for the purpose of carrying on coal 

mines.? These cases of Addie and Knowles being inconsistent, 

were reviewed in the Coltness Iron Co. v. Black? in which Addie 

was followed and Knowles overruled. That case decided that the 

tenant of minerals, though he may be under a constant vanishing 

expense in sinking new pits as the old ones become exhausted, is 

not entitled, in computing the profits for assessment of income tax, 

to deduct from the gross profits a sum estimated as representing 

the amount of capital expended in making bores and sinking pits 

which have been exhausted by the year’s workings. Lord Black- 

burn said: “ If the effect of sec. 8 of 29 Vict. c. 36 was to transfer Effect of 29 & 
cases in schedule A, No. IIL, to schedule D, it would change the ee oe 
respective times on an average for which the profits were to be 
assessed. Mines would be reduced from a five-year period to a 
three-year period. Quarries and things of that sort would be 

raised from a single year to three. I cannot think this was either 

intended or expressed.”* It has been suggested that, especially 

having regard to its proviso as to railways, by sec. 8 of the Act 

29 & 30 Vict. c. 36, it was intended to change to the three-year 

period those only of the concerns mentioned in No. IIL of 

schedule A of the Act 5 & 6 Vict. c. 385, which consists of “iron 

works, salt works, alum mines or works, railways, etc., and other 

concerns of the like nature.”® The Coltness case was followed by 

the Broughton Coal Co. v. Kirkpatrick,® where under agreement a 

coal company recouped themselves out of the royalty for the year 

an amount paid to the lessor, on account of fixed rent, in previous 

years; and it was held that the amount should not be deducted in 
estimating the profits chargeable, but that “you can only look at 


1 Addie v. Solicitor of Inland 3 1881, 8 R. (H. L.) 67. 
Revenue, 1875, 2 R. 431. NMOS I Othe 

2 Knowles v. M‘Adam, 1877, 3 Ex. 5 MacSwinney, p. 553. 
D. 23. 8 1884, 14 Q. B. D. 491. 
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the profits of the particular year.”! In this case, the lessees 
pleaded that they were entitled to take an average of five years 
in estimating profits; but this plea was repelled, the fact being 
that the deductions claimed were in respect of the first year in 
which the mine was worked. The Coltness case did not go the 
length of establishing that in no case can deductions be allowed 
for money expended in sinking pits; but no indication was given 
as to what circumstances, if any, might entitle such deductions to 
be made.? 

The incidence of income tax in the case of a mine owner has 
been distinguished from its incidence in the case of an ordinary 
trader by Lord Penzance, who, in explaining the rule applicable to 
schedule A with regard to mineral property, said: “That rule 
assumes the ownership of the ‘mine,’ passes by altogether the sum 
of money which it may have cost, either in the way of purchase or 
rent, and proceeds to describe the method of calculating its ‘annual 
value’ to the owners thereof, and this it declares shall be the aver- 
age ‘ profit’ over a period of five years ‘received therefrom,’ ... The 
merchant or trader is taxed, not in respect of any property which 
he possesses and of which he enjoys the fruits, but only upon the 
profits which he realises annually in his trade ; whereas the owner of 
a ‘mine’ is taxed in respect of that ‘mine’ as a fixed and realised 
property which belongs to him, and from which he reaps an annual 
benefit; and the words ‘annual value’ or ‘profit received’ from 
that property are introduced into the statute, not as the subject of 
taxation, but only as the measure of the taxation to which the 
property shall be subjected.”* Hence deductions are not allow- 
able in respect of capital merely because it is exhausted or 
consumed in making the profit? They are not, for example, 
necessarily allowable for amounts expended in sinking pits, which 
may constitute a permanent addition to the capital‘ Nor, for 
similar reasons, are they allowable for the year’s depreciation of 
all the pits in a mine whenever sunk:® nor in respect of capital 
which is withdrawn,® or which suffers diminution.? But deduc- 
tions are allowable for depreciation by reason of wear and tear of 
machinery or plant.§ No deduction is allowed if depreciation 


1 Grove, J., 1884, 14 Q. B. D. 496. 5 Coltness, ut sup. 
2 Conclusion of Lord Blackburn’s ® Sched. D, 5 & 6 Vict. c. 35. 


judgment, 8 R. (H. L.) 78. 5 & 6 Vict. c. 35, 5, 159, 


5 Coltness Iron Co. v. Black, 1881, 8 41 & 42 Vict. c. 15,8. 12. Before 
8 R. (H. L.) 69, 70. See 2b. 6 App. this Act such deduction was not 
Ca. 324, 339) allowed, being contrary to 5 & 6 Vict. 
* Addie v. Solicitor of Inland c. 35, s. 100, Case I. rule 3; Addie, ut 
Revenue, 1875, 2 R. 431. sup. See Forder v. Handyside, 1876, 
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is caused by abandonment of the machinery or its becoming 
obsolete.t 

A company which has taken over the rights and liabilities of a 
prior company in the same coal mines is not held to have “been 
set up and commenced” under the rules of schedule D within the 
five-year period, so as to entitle it to have its income computed on 
the average balance from the date of the first setting up. It “suc- 
ceeds to” the previous company under the rules in schedule D 
and to its position with regard to assessment; and may, under the 
rules, show that the profits and gains have fallen short from some 
“specific cause,” so as to entitle it to have its computation made 
on the gains for the current year. An extraordinary depression 
in the coal trade has been held to be such a “specific cause.” 2 

Persons liable.— The persons liable to assessment are the 
person, corporation, company, or society carrying on the concern. 
Persons carrying on two or more concerns may set off the loss 
sustained in one against the profits acquired in others.? Every 
person who is liable to the payment of any rent,‘ yearly interest 
of money, or other annual payment, whether payable half-yearly 
or at shorter or more distant periods, may, on making the pay- 
ment, deduct and retain the amount of the duty according to the 
rate® or rates during which the same was accruing due.® In 
order to instruct a right to deduct, the claimant must show a 
liability to charge. Thus on the sale or lease of a mine, if the 
consideration is a fixed sum payable by instalments, as none of 
the instalments are in fact chargeable,’ they are not sums out of 
which the duty may be deducted.8 

Place of Charge.—Most mines are carried on by companies, 
who are assessed by the Commissioners acting for the district in 
which the principal mine or principal place of business is situated. 
Persons chargeable under schedule D may claim to be assessed 
by the special Commissioners instead of by the local Commis- 
sioners;® but under No. IV. of schedule A of the Act 5 & 6 Vict. 
ec. 35,8. 60, “mines of coal, tin, lead, copper, mundic, iron, and 
other mines,” decreasing in value, are chargeable in the place where 


1 Ex. D. 233, a case of deduction of 
sum to meet depreciation of machin- 
ery for iron works. 

1 Cal. Ry. Co. v. Income Tax Comrs., 
1880, 8 R. 89. 

2 Ryhope, etc. Co. v. Foyer, 1881, 7 
Q. B. D. 485. 

35 & 6 Vict. c. 35, s. 101. 


* Or royalty, Edmonds v. Eastwood, 
1858, 2 HU. & N. 811. 

55 & 6 Vict. c. 35, s. 102; 16 & 17 
Vict. c. 34, s. 40. 

6 27 & 28 Vict. c. 18, 8, 15. 

7 Foley v. Fletcher, 1858, 3 H. & N. 
769. 

8 Taylorv. Evans, 1856, 1 H.& N.101. 

9 5 & 6 Vict. c. 35,8. 131. 
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they are situated, or where their produce is manufactured. The 
residence of a joint-stock company incorporated and registered in 
England is in the United Kingdom, and therefore the company is 
chargeable in respect of profits from business carried on abroad 
as well as from business carried on in the United Kingdom." 

Appeals.—Persons aggrieved by income tax assessments are 
entitled to appeal to the General Commissioners within twenty-one 
days after the date of the notice of assessment, on giving ten days’ 
notice of objection in writing to the surveyor of taxes for the 
district2 Persons assessed for mines or quarries may appeal 
against such assessment to the Commissioners for special purposes, 
instead of to the Commissioners for general purposes. 

An appeal may be lodged at the end of the year of assessment if 
the profits or gains chargeable under schedule D for the year fall 
short of the amount on which duty has been assessed,* or in the 
event of death or bankruptcy, or when the mine or quarry has 
ceased to be carried on before the end of the year.2 Appeals at 
the end of the year of assessment must be made to the Commis- 
sioners by whom the assessment was made.® 


SUCCESSION DUTY 


The interest’ of a successor to property in land is liable to 
assessment for succession duty. The yearly value of an opened mine 
or quarry ® is ascertainable upon the average profits or income, 
after deduction of all necessary outgoings, during such a number 
of years as may be agreed on between the Commissioners and 
the successor. If no agreement is come to, the principal value 
must be ascertained, and the annual value is then considered to be 
equal to interest at £3 per cent. per annum on the amount of such 
principal.? 

The value of heritable property, which at the time of the 
succession is wholly unproductive and incapable of being used 
productively, is not assessable for succession duty.° Neither pos- 
sible increase nor diminution in the value after the succession 


1Cesena Sulphur Mining Co. v. _ itself, but the interest of the successor. 
Nicholson, 1876, L. R. 1 Ex. D, 428. See Wilde, B., in A.-G. v. E. Sefton, 


2 43 & 44 Vict. c. 19, s. 57 (3). 1863, 2 H. & C. 362, 371. 

3 23 & 24 Vict. c. 14, s. 7. 8 Being “real property of a fluctu- 

45 & 6 Vict. c. 35, s, 133; 28 Vict. ating yearly income.” See Lord Ad- 
¢, 30, s. 6. vocate v. M. of Ailsa, 1881, 9 R. 40, 47. 

55 & 6 Vict. c. 35, s. 134. #16 & 17 Vict..c. 51, s. 26. 

6 Thid. s. 135. 10 A.-G. v. E. Sefton, 1864, 11 H. L. 


7 Not the value of the property C. 257. 
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accrues is dealt with by the Legislature! Although unopened 
mines neither yield nor are capable in their existing state of 
yielding any annual income, yet they are saleable, and might fetch 
considerable sums in the market.? But property which is in- 
creased in value by the discovery of minerals therein, the previous 
existence of which was unknown, is not within the contemplation 
of the Act. If taxation is to be imposed on such property, the 
words imposing it must be clear. The statute provides only for 
the case of an opened mine; and, in practice, even if their exist- 
ence is known at the time of accruing of the succession, unopened 
mines are regarded as not liable to succession duty. 


OTHER ASSESSMENTS 


Land Tax.—Mines, minerals, and quarries, though assessable 
as separate tenements for land tax in England,’ do not appear 
to have ever been entered in the cess books as a distinct property 
for contribution to land tax in Scotland. The practice at the 
time the valuation was fixed, in 1667, appears to have been 
to include the existing mines and quarries under the term 
“lands.”® In dividing ecwmulo valuations according to the real 
rents, regard must be had to such subjects only as by the Acts of 
Parliament or Convention introducing this mode of apportioning 
the land tax are appointed to be valued. By the Act of 1649 
these were “money rent . . . casual rent of coal, salt, and salmon 
fishings, etc., whereby there is a yearly benefit.” But by an 
unprinted Act of 1681, it was particularly enacted that coal and 
salt is not to bear any part of the supply.’ Therefore, on a sever- 
ance of ownership, in the event of parties not agreeing to an 
allocation of the land tax, coal and salt mines: would not be allo- 
cated by the Sheriff to pay a proportion of the land tax under the 
Local Government (Scotland) Act;* nor, probably, would other 
mines and quarries. 


Land tax. 
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Other Public Burdens.— Where a special water supply district Public Health 


has been formed under the Public Health Act, 1867,° mines, 


1 Per Lord Wensleydale, 2b. 271. 

2 See Lord Westbury, 7b. 268. 

3 Per Lord Wensleydale, 2b. 271. 

4 1b. 272. 

5 38 Geo. m1. c. 5, s. 4; and see Col- 
chester v. Kenwey, 1867, L. R. 2 Ex. 
253, 257, 258. “Mines are nothing 
more than land, and the potential 
profit of land in existence at the time 
the Act was passed.” Per Willes, J. 


19 


6 As to the practice of assessment 
and valuation, see Lord Advocate v. 
Edin. Comrs. of Supply, 1861, 23 D. 
933 ; aff. 1 M. (H. L.) 7. 

7 Wight’s Rise and Progress of Par- 
liament, 199; the Act is printed in 
his Appendix, No. 32. 

§ 52 & 53 Vict. c. 50; s. 102. 

930 & 31 Vict. c. 101. 


Act, 
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minerals, and quarries in burghs! are assessed at one-fourth their 
annual value.2 The Burgh Police (Scotland) Act, 18923 provides 
that public sewers shall be managed by the Commissioners.* This 
Act does not expressly repeal the Public Health Act;° accordingly, 
any power connected with sewers or otherwise, contained in the 
Public Health Act not provided for by the Act of 1892, must be 
held to be still available to them as a Local Authority. It will 
be observed that the Act of 18927 provides for the assessment of 
certain lands at one-fourth of their annual value; but there is no 
provision that mines and minerals are to be so assessed, but 
“where the Commissioners shall have supplied or resolved to 
supply the burgh with water in terms of the Act, the annual 
value of all quarries and manufactories ” shall be at one-fourth of 
their annual value in the valuation rollL® 

A lessee of minerals for more than thirty-one years is to be 
“deemed and taken to be also the proprietor,” in the sense of 
the Valuation Act, 1854;% but the Act is not to be construed as 
imposing any liability that did not before exist, and therefore 
parochial ecclesiastical burdens are not to be levied from such 
lessees.!© On the ground that mines and quarries are subjects 
which yield only casual profits, their owners are not considered 
heritors who are lable in the expenses of building and main- 
taining a parish church." The produce of mines, quarries, clay 
pits, and similar subjects do not contribute to teind, because 
they are not strictly fruits ;! accordingly the rents derived from 
these subjects fall to be deducted from a valuation of land for 
teind.}8 


1 Whose population is less than 
10,000, and which have not a local 
Police Act, s, 94; and whose popula- 
tion is more than 10,000, or which 
have a local Police Act, s. 95, so that 
all burghs are included. 

2 Secs. 94 (2), 4; 95 (1), 4. 

355 & 56 Vict. c. 55. 

4 Sec. 215. 

5 Secs. 218, 219, 361, 362 show that 
it is not likely they would continue 
to make sewers under the Public 
Health Act. 

® Muirhead on Police Government 
in Burghs, pp. 241, 244, 377,378. See 
also Edmonstone v. Kilsyth Comrs., 
1882, 9 R. 917, in which a plea by an 
owner of mines and minerals that they 
should be assessed, under the Public 


Health Act, at one-fourth of their 
value where situated partly within 
and partly beyond a “special drain- 
age district,” but wholly within a 
police area erected under the General 
Police Act of 1862, was not sustained. 

7 Like the Public Health Act, and 
the General Police Act of 1862. 

8 Sec. 347. See Muirhead, 363. 

917 & 18 Vict. c. 91. 

10 M‘Laren v. Clyde’s Trs., 1865, 4 
M. 58; aff. 6 M. (H. L.) 81; and see 
Traquair’s Trs. v. Innerleithen Hers., 
1870, 9 M. 234. 

11 Bell v. E. Wemyss, 1805, 13 F. C. 
444; M. voce Kirk, Appx. No. 3. 

a Viele, 1k KO} B32 

18 Connell, Teinds, 195, 196; Bell’s 
Heras ha haye) 
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A person? who causes extraordinary expenses to a Local Roads and 
Authority, through damages done to a highway by the carriage icon Be 
of “excessive weight,” or “ extraordinary traffic,’ is liable to be sige 
summarily assessed for damages, unless he has specially contracted 
for payment of a composition therefor.2 It was recently held 
that traffic to be “extraordinary” must be exceptional in kind or 
character. And “extraordinary traffic” was held not to apply 
to the traffic of stones from quarries in a neighbourhood in which 
such traffic was a recognised industry, the waggons and loads 
being of the weight usual in that traftic4 This restricted signifi- 
cation has been disapproved, and it has since been held that the 
term “extraordinary traffic,” within the meaning of sec. 23 of the 
Highways and Locomotives Amendment Act, 1878,> is not con- 
fined to the carriage of unusual materials, nor to carriage for 
unusual purposes, but includes all traffic which is so exceptional 
as regards the ordinary use of the road, either in respect of 
its quality, its quantity, or its frequency, as substantially to 
increase the burden imposed on the road by ordinary traffic, and 
cause damage and expense thereby beyond what is common.® 
“ Excessive weight” and “extraordinary traffic” mean excessive 
and extraordinary with reference to the road itself and the 
ordinary usage of the road, and not with reference to the weight 
which by the statute may lawfully be imposed upon it.6 “ Extra- 
ordinary traffic,” as distinct from “excessive weight,” includes all 
such continuous or repeated use of the road by a person’s vehicles 
as is out of the common order of traffic, and as may be calculated 
to damage the highway and increase the expenditure on its 
repair.® 


1 Not being a body of road trustees 
(sec. 3, Roads and Bridges Act, 1878) ; 
even in another county. Forfarshire 
Road Trs. v. Perthshire Road Trs., 
1884, 11 R. 1070. 

2 41 & 42 Vict. c. 51, 8. 57. 

8 Pickering Board v. Barry, 1881, 
8 Q. B. D. 59; L. Aveland v. Lucas, 
1879, 5 C. P. D. 211, 351; Raglan 
Board v. Monmouth Steam Co., 1881, 
46 J. P. 598. See Sutherlandshire 
Road Trs. v. Mackay, 1886, 2 S. L. 
Rev. 252. 

4 Wallington v. Hoskins, 1880, 6 
Q. B. D. 206. On the authority of 
this case it was held, in the case of 
owners of pits who carted minerals 


to a railway station, that, though 
most of the pits in the district had a 
direct communication with the rail- 
way, the traffic was not extraordinary, 
and that assuming it not to be extra- 
ordinary, the question of excessive 
weight depended not on the aggregate 
amount of the traffic, but on the loads 
in which it was carted. Ayrshire 
Roads Trs. v. Dunlop & Co., 1886, 2 
8. L. Rev. 254. See also Aberdeen 
County Road Trs. v. White, 1886, 2 
S. L. Rev. 271. 

5 Al & 42 Vict. c. 77. 

6 Hill v. Thomas [1893], 2 Q. B. 333, 
overruling Pickering Board v. Barry, 
1881, 8 Q. B. D. 59. 


35 & 36 Vict. 


CaO 


49 & 50 Vict. 


ce, 40. 


44 & 45 Vict. 
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REGULATION AND INSPECTION OF MINES 


I. The Coal Mines Regulation Act, 1887; The Metalliferous Mines Regula- 
tion Act, 1872, and amending Acts. II. Other Acts: the Factory and 
Workshop Acts ; the Truck Acts. III. Criminal Offences. 


THE regulation of mines in Scotland is governed by the Coal 
Mines Regulation Act, 1887,! and the Metalliferous Mines Regu- 
lation Act, 18722 which apply to the United Kingdom. Minor 
changes were introduced into the latter Act by the Metalliferous 
Mines Act, 1875,? and the Slate Mines (Gunpowder) Act, 1882.4 
The main Acts are so similar, that they may be conveniently 
treated together. The text of the former, the more important, is 
taken as the groundwork of the first part of this chapter; while 
the corresponding sections of the latter are referred to, and, where 
necessary, the differences between the two Acts are pointed out 
section by section. 


I. THe Coat Mines ReGuiation Act, 1887 
(50 & 51 Vict. c. 58) 


An Act to consolidate with amendments the Coal Mines Acts, 
1872 and 1886, and the Stratified Ironstone Mines (Gun- 
powder) Act, 1881.—[16 September 1887.] 


WHEREAS it is expedient to repeal® and re-enact with amend- 
ments the Coal Mines Acts, 1872 and 1886, and the Stratified 
Ironstone Mines (Gunpowder) Act, 1881: 

Be it therefore enacted by the Queen’s most Excellent 
Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present Parlia- 
ment assembled, and by authority of the same, as follows :— 


Preliminary. 


1. This Act may be cited as the Coal Mines Regulation 
Act, 1887.6 


150 & 51 Vict. c. 58. 445 Vict. c, 3. 
235 & 36 Vict. c. 77. > Met. Min. Act Preamble. Sees, 84. 
3 38 & 39 Vict. c. 39. 6 Met. Min. Act, s. 1. 
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2. This Act shall not come into operation until the first day 

of January one thousand eight hundred and eighty-eight, which 

date is in this Act referred to as the commencement of this Act. 

: 38. This Act shall apply to mines of coal, mines of stratified 
ironstone, mines of shale, and mines of fireclay; and in this 

Act, unless the context otherwise requires, the word “ mine ” 

means a mine to which this Act applies.? 

The mines comprehended under this Act are the same as those 
under the Coal Mines Regulation Act of 1872.3 The following 
are included in mines subject to the Coal Mines Regulation Act, 
1887 :—(1) Ball ironstone in stratified measures. (2) Stratified 
ironstone in greensand and oolites. (3) The hematites, as in the 
Churnet valley. (4) All ores worked in connection with coal. 
(5) Clay, not generally known as fireclay, when worked by mine 
in the coal measures. The preamble of the Metalliferous Mines 
Regulation Act, 1872, states that the Act applies to “mines other 
than mines to which the Coal Mines Reg. Act, 1872, applies” ; 
the evident intention of the Legislature being to place every mine 
under either the one Act or the other. 

The ordinary hematite mines of Scotland which occasionally 
assume a stratified form fall under the Metalliferous Mines 
Regulation Acts; and all workings below ground are mines. 
Quarries which are worked by baring or removing the cover are 
not mines; neither are tunnels or shafts driven for any purpose 
not connected with the extraction of minerals. 

The corresponding section of the Metalliferous Mines Act, s. 3, 
applies to every mine other than those mentioned in Coal Mines 
Regulation Act, 1872. It was held that a slate quarry worked by 
underground levels was a “mine” within the meaning of that Act. 


Part I 
Employment of Boys, Girls, and Women 


4. No boy under the age of twelve years, and no girl or 
woman of any age, shall be employed in or allowed to be for 
the purpose of employment in any mine below ground.’ 

5. A boy of or above the age of twelve years shall not be 
employed in, or allowed to be for the purpose of employment 


1 Met. Min. Act, s. 2, Jan. 1, 1873. 5 Per Home Secretary’s instructions 
2 See sec. 71 as to questions arising to inspectors, issued under the Act of 
whether the Act is to apply toa par- 1887, p. 5. 


cular mine, and sec. 75 for the imter- 6 Sim v. Evans, 1875, 23 W. R. 730 
pretation of “mine.” (cited in Jones v. Cwmorthen Slate 
3 35 & 36 Vict. c. 76. Co., 1879, 4 Ex. D. 97). 
4There are at present no such 7 For definitions of terms see sec. 


hematite mines being worked in 75; Met. Min. Act, s. 4. 
Scotland. 
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in any mine below ground for more than fifty-four hours in 
any one week, nor more than ten hours in any one day, nor 
otherwise than in accordance with the regulations hereinafter 
contained with respect to the employment of boys in a mine 
below ground.! 


The Metalliferous Mines Act, s. 5, has similar restrictions on 
the employment of boys under thirteen and “young persons” 
under sixteen. 


Regulations as 6. With respect to the employment of boys in a mine 
to employment below ground, the following regulations shall have effect; that 
of boys below is to say,—? 

ground. (1.) There shall be allowed an interval of not less than 


eight hours between the period of employment on Friday 
and the period of employment on the following Saturday, 
and in other cases of not less than twelve hours between 
each period of employment : 

(2.) The period of each employment shall be deemed to 
begin at the time of leaving the surface, and to end at 
the time of returning to the surface : 

(3.) A week shall be deemed to begin at midnight on 
Saturday night, and to end at midnight on the succeed- 
ing Saturday night.? 


Employment '7, With respect to boys, girls, and women employed above 
of boys, girls, ground in connection with any mine, the following provisions 
and women shall have effect : +— 

above ground. (1.) No boy or girl under the age of twelve years shall be 


so employed : 
(2.) No boy or girl under the age of thirteen years shall be 
so employed— 
(a) for more than six days in any one week ; or 
(d) if employed for more than three days in any one 
week, for more than six hours in any one day ; or, 
(c) in any other case for more than ten hours in any 
one day : 

(3.) No boy or girl of or above the age of thirteen years, 
and no woman, shall be so employed for more than fifty- 
four hours in any one week, or more than ten hours in 
any one day: 

(4.) No boy, girl, or woman shall be so employed between 
the hours of nine at night and five on the following morn- 
ing, nor on Sunday, nor after two o’clock on Saturday 
afternoon : 

(5.) There shall be allowed an interval of not less than 
eight hours between the termination of employment on 
Friday and the commencement of employment on the 
following Saturday, and in other cases of not less than 
twelve hours between the termination of employment on 
one day, and the commencement of the next employment: 


1 See sec. 8 as to report of engage- 3 Met. Min. Act, s. 5. 
ment and register of employees. * There are no separate provisions 
See also sec. 76 anent Education as to employment above and below 
Acts ground in the Met. Min. Act. 
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(6.) A week shall be deemed to begin at midnight on 
Saturday night, and to end at midnight on the succeed- 
ing Saturday night : 

(7.) No boy, girl, or woman shall be employed continuously 
for more than five hours, without an interval of at least 
half an hour for a meal, nor for more than eight hours 
on any one day, without an interval or intervals for 
meals, amounting altogether to not less than one hour 
and a half :1 

(8.) No boy, girl, or woman shall be employed in moving 
railway waggons. 

The provisions of this section as to the employment of boys, 
girls, and women after two o’clock on Saturday afternoon, shall 
not apply in the case of any mine in Ireland, so long as it is 
exempted by order of a Secretary of State. 

8. (1.) The owner, agent, or manager? of every mine shall 
keep in the office at the mine a register, and shall cause to be 
entered in that register, in such form as the Secretary of State 
may from time to time prescribe or sanction, the name, age, 
residence, and date of first employment of all boys employed in 
the mine below ground, and of all boys, girls, and women 
employed above ground in connection with the mine; and shall 
on request, produce the register to any inspector under this Act, 
and to any officer of a school board or school attendance com- 
mittee in the district in which the mine is situate, at the mine 
at all reasonable times, and shall allow any such inspector or 
officer to inspect and copy the same. 

(2.) The immediate employer of every boy, other than the 
owner agent or manager of the mine, before he causes the boy 
to be below ground in any mine, shall report to the manager of 
the mine or to some person appointed by that manager, that 
he is about to employ the boy in the mine. 


A return must also be made up to afford the information 
required by sec. 33, p. 314, infra, and relative schedule (3).3 By 
sec. 6 of the Metalliferous Mines Act, the register may be kept 
at the principal office of the mine belonging to the same owner in 
the district. The words “or manager” are also omitted. 


9. If any person contravenes or fails to comply with, or 
permits any person to contravene or fail to comply with, any 
provision of this Act with respect to the employment of boys, 
girls, or women, or to the register of boys girls and women, 
or to reporting the intended employment of boys, he shall be 
guilty of an offence against this Act ; and in the event of any 
such contravention or non-compliance by any person whom- 
soever, the owner agent and manager of the mine shall each 


1 The Home Secretary read this to subsection (House of Commons, March 
mean that the term of fifty-four hours 2, 1888). 
per week does not include the inter- 2 See sec. 75 for interpretation of 
vals allowed for meals under this these terms. 
3 See Appx. p. 369. 
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be guilty of an offence against this Act, unless he proves that 
he had taken all reasonable means, by publishing and to the 
best of his power enforcing the provisions of this Act, to 
prevent the contravention or non-compliance.! 


Under the Act 5 & 6 Vict. c. 99,5. 21, it was held that to 
make a contractor liable to conviction for allowing females to have 
charge of raising and lowering machinery, knowledge of, or acqui- 
escence in, their being so employed must be brought home to him.? 


10. (1.) After a request in writing by the principal teacher 
of a public elementary school? which is attended by any boy 
or girl employed in or in connection with a mine, the person 
who pays the wages of the boy or girl shall as long as he 
employs the boy or girl pay to the principal teacher of that 
school, for every week that the boy or girl attends the school, 
the weekly sum specified in the application,: not exceeding 
twopence per week, and not exceeding one-twelfth part of the 
wages of the boy or girl, and may deduct the sum so paid by 
him from the wages payable for the services of the boy or girl. 

(2.) If any person after such application refuses to pay on 
demand any sum that becomes due as aforesaid, he shall be 
lable to a penalty not exceeding ten shillings.* 


The provisions with respect to payment of school fees have 
now no practical application, owing to the establishment of free 
education. 


Wages ® 


11. (1.) No wages shall be paid to any person employed in 
or about any mine at or within any public-house, beer-shop, 
or place for the sale of any spirits beer wine cyder or other 
spirituous or fermented liquor, or other house of entertain- 
ment, or any office garden or place belonging or contiguous 
thereto, or occupied therewith. 

(2.) Every person who contravenes or fails to comply with 
or permits any person to contravene or fail to comply with 
this section shall be guilty of an offence against this Act ; 
and in the event of any such contravention or non-compliance 
by any person whomsoever, the owner agent and manager of 
the mine shall each be guilty of an offence against this 
Act, unless he proves that he had taken all reasonable means 
by publishing and to the best of his power enforcing the 
provisions of this section to prevent the contravention or non- 
compliance.® 


1 See sec. 64 for misrepresentation * See also secs. 6, 8, 75. There are 
of age by a parent or guardian ; and no similar provisions in the Met. Min. 
sec. 59 as to penalty. See Met. Min. Act. 


Act, s. 8. 5 The provisions of the Truck Acts 
? Reg. v. Handley, 1864,9 L.T. N. are treated infra, p. 357. 
S. 827. ® The words of the Met. Min. Act, 


3 [.e. a State-aided school, s. 76. s. 9, are the same. 


REGULATION AND INSPECTION OF MINES 


12.1 (1.) Where the amount of wages paid to any of the 


persons employed in a mine depends on the amount of mineral 
gotten by them, those persons shall be paid according to the 
actual weight gotten by them of the mineral contracted to be 
gotten, and the mineral gotten by them shall be truly weighed 
at a place as near to the pit mouth as is reasonably practicable. 


Provided that nothing in this section shall preclude the 


owner agent or manager of the mine from agreeing with the 
persons employed in the mine that deductions shall be made 
in respect of stones or substances other than the mineral 
contracted to be gotten, which shall be sent out of the mine 
with the mineral contracted to be gotten, or in respect of any 
tubs baskets or hutches being improperly filled in those cases 
where they are filled by the getter of the mineral or his 
drawer, or by the person immediately employed by him; such 
deductions being determined in such special mode as may be 
agreed upon between the owner agent or manager of the 
mine on the one hand, and the persons employed in the mine 
on the other, or by some person appointed in that behalf 
by the owner agent or manager, or (if any check? weigher is 
stationed for this purpose as hereinafter mentioned), by such 
person and such check weigher, or in case of difference by a 
third person to be mutually agreed on by the owner agent or 
manager of the mine on the one hand, and the persons 
employed in the mine on the other, or in default of agreement 
appointed by a chairman of a Court of Quarter Sessions? within 
the jurisdiction of which any shaft of the mine is situate. 


(2.) If any person contravenes or fails to comply with, or 


permits any person to contravene or fail to comply with, this 
section, he shall be guilty of an offence against this Act; and 
in the event of any such contravention or non-compliance 
by any person whomsoever, the owner agent and manager of 
the mine shall each be guilty of an offence against this Act, 
unless he proves that he had taken all reasonable means by 
publishing and to the best of his power enforcing the provisions 
of this section to prevent the contravention or non-compliance. 


(3.) Where it is proved to the satisfaction of a Secretary 


of State, in the case of any mine or class of mines employing 
not more than thirty persons underground, to be expedient 
that the persons employed therein should, upon the joint repre- 
sentation of the owner or owners of any such mine or class of 
mines and the said persons, be paid by any method other than 
that provided by this Act, such Secretary of State may, if he 
think fit, by order allow the same either without conditions or 
during the time and on the conditions specified in the order. 


Under the Coal Mines Regulation Act of 1872, payment had 


? 


to be made according to the weight of the “mineral gotten”; and 
there was no indication as to where the weighing was to take 


place. The above section of the Act of 1887 has enacted that 
1 There are no similar provisions in 3 Sheriff of the county, s. 76. 
he Met. Min. Act. = BS aol Willa ©, 10s fb 1 


2 Sec. 13 (8). 
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persons paid by weight are in future to be paid “according to the 
actual weight gotten by them of the mineral contracted to be 
gotten.” It has also provided that the weighing is to take place 
“at a place as near to the pit mouth as is reasonably practicable.”* 
The provisions as to deductions being determined “in such special 
mode as may be agreed upon,” and as to the appointment of a 
third person by a chairman of Quarter Sessions, are new. Two 
cases, now overruled, arose upon the construction of the earlier 
Act, one Scotch, the other Welsh. In Hynd v. Spowart,? the 
terms of a contract between miners and their employers were that 
miners should be paid by the amount of “ round coal” gotten by 
them, as weighed at the pithead after passing the contents of 
their hutches over a scree, which separated dross from coal. Lord 
M‘Laren held this to be a valid contract, and consistent with the 
Coal Mines Regulation Act, 1872, s. 17, which enacted that where 
wages were paid by the amount of mineral gotten by miners, they 
should be paid according to the weight of the mineral gotten, and 
that the same was to be duly weighed: provided always that 
deductions might be made for stone or materials other than 
mineral contracted to be gotten, or for improper filling of the 
hutches. He also held that the machine known in the mining 
trade as “ Billy Fairplay,” which separately weighed the “ round 
coal” and the “small coal and dross,” separated by the scree, was 
a lawful weighing machine for ascertaining the weight of mineral 
gotten in respect of which wages were to be paid The later case 
of Jones v. Llyyni and Tondu Co.® was one in which the Court 
allowed a deduction for small coal as “minerals other than 
minerals contracted to be gotten.” In these cases the statute was 
interpreted as giving the employer power to contract that the 
miners might have deductions made from their wages for dross 
and coal so small as to pass through the scree. Lord M‘Laren 
read the Act as a statute that did not interfere with the freedom 
of contract between master and miner; and as one which made 
wages payable only upon saleable coal contracted to be gotten. 
This view, however, was entirely disapproved by Lord Esher, M. R., 
in the Netherseal case, which was recently followed in Kearney »v. 
Whitehaven Colliery Co.6 In Bourne v. Netherseal Colliery Co.,7 


1 As to the meaning of the phrase 5 1886, reported in Peace on the 
in sec. 49, see infra, p. 329. Coal Mines Act of 1887, p. 307. 

? The Sheriff of the county, s. 76. 6 [1893], 1 Q. B. 700. 

3 1884, 22S. L. R. 702. 7 1888, 20 Q. B. D. 606; aff. 1889, 


4 As to the legality of machines, 14 App. Ca. 228. 
see wnfra, p. 302. 
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persons were employed in a mine under a contract that coals Netherseal 
should be paid for at 1s. 6d. per ton, and heading slack at 7d. per °* 
ton, no other slack to be paid for; all other slack to be deducted 
from the different places in proportion to their loading, and a 
premium of 2d. a ton on the coal to be paid to all those places 
whose boxes of coal did not contain an average of more than 112 
lb. of dust each per week. The coal (including the slack gotten) 
was weighed close to the pit mouth, and was then sorted and 
carried forty yards and shot on to a screen, more slack being 
caused by the operations; a note of the slack which passed 
through the screen was taken by a person employed only by the 
mine owners, and the weight of the slack was deducted from the 
weight at the pit’s mouth. The wages of the miners were paid 
according to the weight of the coal after thus deducting the slack. 
In an action by the miners to recover from their employers the 
difference between the wages so ascertained and the full wages 
if no such deduction had been made, it was held that the miners 
were entitled to recover. Lord Chancellor Halsbury, and Lords 
Herschell and Macnaghten based their opinion on the fact that 
by the contract the amount of wages paid depended “on the 
amount of mineral gotten” within the meaning of sec. 17 of the 
Coal Mines Regulation Act, 1872; but the miners were not paid 
“according to the weight of the mineral gotten,” nor was “such 
mineral truly weighed accordingly,” within the meaning of that 
section; for “the mineral contracted to be gotten” was coal 
including slack, and slack was not “material other than mineral 
contracted to be gotten,” and was therefore not one of the 
deductions allowed by that section. Lords Bramwell and Fitz- 
gerald held the view that though the deductions were not in 
contravention of sec. 17, the weights were not ascertained in the 
manner required by sec. 18. This case was followed in Kearney Kearney ease. 
v. Whitehaven Colliery Co.,) where it was held that sec. 12? of 
the Act of 1887 did not authorise an agreement by which a miner 
was not to be paid anything at all on the weight of the coal in 
a particular hutch. The facts of the case were that the appellant, 
a miner, was employed by the respondents at their colliery upon 
the terms that he should be paid wages according to the weight 
of coal gotten by him; that he should not leave his employment 
without giving fourteen days’ notice, and that deductions should 
be made in respect of dirt sent up to the surface with the coal; 


1/1893], 1 Q. B. 700. 2 Which corresponds to sec. 17 of 
the Act of 1872. 
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and the following special mode of determining those deductions 
was agreed upon between the respondents and the persons 
employed by them—about one tub in twenty sent up to the 
surface was selected at random for testing. The dirt in that tub 
was separated from the coal and weighed; and if the tub con- 
tained more than a certain weight of dirt, the man who sent it 
up was not paid anything in respect of the coal therein. The 
men sending up the other nineteen tubs were paid upon the 
total weight of the contents of each tub as though it contained 
coal only. This agreement with respect to the special mode of 
making deductions for dirt was held illegal. But it was held that 
the illegality in that respect did not vitiate the whole contract of 
employment so as to justify the appellant in leaving without 
giving fourteen days’ notice! Lord Justice A. L. Smith said with 
regard to determining the deductions: “If all that had been done 
here was to agree upon some mode of finding out what was the 
average amount of dirt in a given number of the tubs sent up, 
without weighing every one of them, I do not think any difficulty 
would arise under the section.”2 Several rules for determining 
the true construction of sec. 12 have been laid down. They are 
in effect these:—that the section is to be read as a whole, the 
first part of it along with the proviso; that the general phraseology 
of the first part may be construed into a concrete form by having 
regard to the practical usage of miners when the Act was passed ; 
that there is a statutable duty to weigh; but that the right of 
contracting reserved in the proviso is capable of being put in 
force only in the manner specified in the Act. 

The Act provides for two kinds of deductions in regard to 
which master and miner may come to an agreement—one “in 
respect of stones or substances other than mineral contracted to 
be gotten,” the other “in respect of any tubs, baskets, or hutches 
improperly filled” by the getter of the mineral or his drawer; 
and the deductions must be determined “in such special mode as 
may be agreed on” between master and miner. In the absence of 
interpretation of these words in the statute, judicial interpretation 
of them was sought in two test cases, decided in the High Court of 


1 This case confirms the Sheriff Co., [1893], 700, 714. See also 


Court decision in Goudie v. Eglinton 
Tron Co., 1886, 2S. L. Rev. 366. As 
to the vitiation of part of an agree- 
ment not vitiating the whole, see 
Mowat v. Ronaldson, 1894, as yet 
only reported in 28, L. T. 174. 

? Kearney v. Whitehaven Colliery 


Stewart v. Dixon, 1885, 1S. L. Rev. 
243. 

3 Bourne v. Netherseal, 1889, 14 
App. Ca, 228 ; Kearney, cit. ; Mowat 
v. Ronaldson, 1894, wt sup.; Hastie 
v. Atkinson, 1894, 2 S. L. T. 159, 
not yet further reported. 
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Justiciary; the one raised a question as to the validity of an agree- 
ment relative to deductions in respect of “stones and substances 
other than mineral contracted to be gotten,” the other, a question 
with respect to “improper filling.” In Mowat v. Ronaldson,! an Mowat v. 
agreement had been entered into between colliery proprietors Rose 
and the miners to the effect that half a cwt. was to be deducted 
from each hutch in respect of foreign material in it, and that if 
any hutch was found to contain 25 lb. of dirt or foreign material, 
the whole hutch was to be deducted. The first part of the agree- 
ment was held valid; and a conviction of a manager on a com- 
plaint charging him with having paid four miners for less mineral 
than they had actually gotten in terms of the agreement was set 
aside. It was also held that the concluding part as to forfeiture 
was illegal, on the authority of the Kearney case.2 In Hastie Hastie v. 
v. Atkinson,’ a manager was convicted of not truly weighing and At™s™ 
paying for the coal sent to the pithead by certain miners, and 
of refusing to afford facilities to the check weigher appointed by 
the miners to ascertain the true weight of coal sent up.* The 
question raised was whether it was competent under sec. 12 for 
master and miner to agree that hutches were improperly filled if 
they contained any quantity of mineral above a certain amount, 
and consequently that the men should not be paid for any weight 
of mineral in the hutch beyond the fixed amount. The agreement 
as to deductions in respect of improper filling was that 10 cwt. of 
stuff (2.e. coal and dirt together) should be the standard contents 
of a hutch, and that no payment was to be allowed for a greater 
quantity of mineral in any hutch above the 10 cwt. This 
quantity was fixed by master and men as being the safest con- 
sistent with the proper working of the mine. All hutches under 
the 10 cwt. were accurately weighed. In respect that the result 
would be the same whether each individual hutch was weighed or 
not, 1t was held that the agreement to dispense with weighing 
was a lawful agreement, and the conviction was quashed.® 

The result of these authorities as to deductions seems to be Result of 
(1) that deductions must be from weight; (2) that an agreement ““* 
for an uniform deduction, or for an average percentage deduction, 
above a certain weight for “stones, dirt, and other mineral not 
contracted to be gotten,” is a lawful agreement; (3) that the 


11894, as yet only reported in 2 3 1894, 28. L. T. 159, not yet further 


Sb db, Wh, eek reported. 
2 Kearney v. Whitehaven Colliery 4 As to this, see infra, p. 305. 
Co., [1893], 1 Q. B. 700. 5 Expenses in both Courts weregiven 


to the appellant in each of these cases, 
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“standard weight” system which has prevailed in many districts 
throughout the country is a lawful mode of determining deduc- 
tions; (4) that if an agreement is come to with regard to deduc- 
tions from weight, the “special mode” of ascertaining the weight 
may be by average deduction, if fair; and (5) that actual weight 
may be determined either by mechanical or other contrivances; or 
weighing may be dispensed with altogether, if there is an agree- 
ment to that effect between master and miner which does not involve 
forfeiture of a hutch of mineral contracted to be gotten. Though 
no definition has as yet been given of the term “improper filling,” 
it is a term wide enough to include either putting too much or 
too little into a hutch, as well as loading it with foreign materials. 

There has been considerable diversity of opinion as to the 
meaning of the terms “mineral gotten” and “mineral contracted 
to be gotten.” Miners were employed to cut “large coal,” their 
wages depending upon the weight gotten. The coal was cut as 
large coal, but a considerable amount of small was produced in 
the conveyance to the pit mouth and in screening. It was held 
that deductions for small coal were illegal, and that the sums 
allowed for the small should be at the same rate as those allowed 
for large? “Mineral contracted to be gotten is the kind of stuff 
the man is employed to get, not the size or weight of it.”3 The 
explanation of these phrases in the Netherseal* and Kearney ® 
cases 1s anything but satisfactory; nor is there absolute unanimity 
of opinion as to their meaning in the Scotch Courts. The 
Act draws a sharp distinction between the “mineral gotten” 
by the miner and “mineral contracted to be gotten.”® “Mineral 
gotten” is what must be weighed to determine deductions from 
wages, unless weighing is dispensed with by agreement between 
master and miner. “ Mineral contracted to be gotten” is that 
according to the weight of which men are to be paid their wages. 
“Mineral contracted to be gotten” does not include stones and 
dirt; “mineral gotten” may. The only purpose of weighing the 
“mineral gotten” is to ascertain the amount of the “mineral 
contracted to be gotten,” by deducting from the gross weight of 


1 Hastie v. Atkinson, 1894, 2S. L. 5 [1893], 2 Q. B. 700. 
T. 159, not yet reported further. ® See Lords Adam and Wellwood 
? Brace v. Abercarn Colliery Co.; in Mowat v. Ronaldson, 1894, as yet 
Huggins v. L. & 8. Wales Colliery Co., reported only in 2 8. L. T. 174, and 
[1891], 2 Q. B. 699. See also Hynd Hastie, cit.; but Lord J.-C. Kangs- 


v. Spowart, 1884, 228. L. R. 702. burgh in Hastie’s case could not read 
3 Lindley, L. J., in Brace, cet. “mineral gotten to be weighed,” in 
704. sec. 12, as meaning anything else than 


41889, 14 App. Ca. 228. “mineral contracted to be gotten.” 
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the hutch the weight of stones, dirt, ete.; and it would appear 
that, in the ordinary case, except where there is an agreement as 
to deductions in respect of foreign matter or improper filling, the 
whole hutch must be weighed, and the weight of foreign matter 
ascertained and deducted from the gross weight of the hutch. 
Where miners have reason to believe that the statutory provi- 
sions are being infringed, their remedy should be obtained at the 
time, and not after periodically accepting payment of their wages. 
Orders exempting mines from the provisions of sec. 17 of the 
Act of 1872, made by a Secretary of State before the passing of 
the Act of 1887, are specially reserved and kept in force by secs. 
79 and 84 of that Act, unless revoked or altered by a Secretary of 
State under sec. 72; and exempt the mines to which they were 
granted from the provisions of sec. 12, subs. 1, of the Act of 1887.2 


13.° (1.) The persons who are employed in a mine, 
and are paid according to the weight of the mineral gotten by 
them, may, at their own cost, station a person (in this Act 
referred to as a ‘check weigher”) at each place appointed for 
the weighing of the mineral, and at each place appointed for 
determining the deductions * in order that he may, on behalf of 
the persons by whom he is so stationed take a correct account 
of the weight of the mineral, or determine correctly the deduc- 
tions, as the case may be. 

(2.) A check weigher shall have every facility afforded to 
him for enabling him to fulfil the duties for which he is 
stationed, including facilities for examining and testing the 
weighing machine, and checking the tareing of tubs and trams 
where necessary ; and if at any mine proper facilities are not 
afforded to a check weigher as required by this section, the 
owner agent and manager of the mine shall each be guilty 
of an offence against this Act, unless he proves that he had 
taken all reasonable means to enforce to the best of his power 
the requirements of this section. 

(3.) A check weigher shall not be authorised in any way 
to impede or interrupt the working of the mine, or to interfere 
with the weighing, or with any of the workmen or with the 
management of the mine; but shall be authorised only to 
take such account or determine such deductions as aforesaid, 
and the absence of a check weigher from the place at which 
he is stationed shall not be a reason for interrupting or delay- 
ing the weighing or the determination of deductions at such 
place respectively, but the same shall be done or made by 
the person appointed in that behalf by the owner agent or 
manager, unless the absent check weigher had reasonable 
ground to suppose that the weighing or the determination of 


1 Stewart v. Dixon, 1885, 1 8. L. 8 There are no provisions respect- 
Rev. 243. ing check weighers in the Met. Min. 
2 Dickinson v. Handsley, 1889, 60 Act. 
Tee Neep0 2s 4 Sec. 12, proviso. 
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the deductions, as the case may be, would not be proceeded with: 
Provided always, that nothing in this section shall prevent a 
check weigher giving to any workman an account of the mineral 
gotten by him, or information with respect to the weighing, or 
the weighing machine, or the tareing of the tubs or trams, or 
with respect to the deductions or any other matter within the 
scope of his duties as check weigher, so always, nevertheless, 
that the working of the mine be not interrupted or impeded. 

(4.) If the owner agent or manager of the mine desires 
the removal! of a check weigher on the ground that the check 
weigher has impeded or interrupted the working of the mine, 
or interfered with the weighing, or with any of the workmen, 
or with the management of the mine, or has at the mine to 
the detriment of the owner agent or manager done anything 
beyond taking such account determining such deductions or 
giving such information as aforesaid, he may complain to a 
Court of summary jurisdiction, who, if of opinion that the 
owner agent or manager shows sufficient prima facie ground 
for the removal of the check weigher, shall call on the check 
weigher to show cause against his removal. 

(5.) On the hearing of the case the Court shall hear the 
parties, and, if they think that at the hearing sufficient ground 
is shown by the owner agent or manager to justify the 
removal of the check weigher, shall make a summary order 
for his removal, and the check weigher shall thereupon be 
removed, but without prejudice to the stationing of another 
check weigher in his place. 

(6.) The Court may in every case make such order as to 
the costs of the proceedings as the Court may think just. 

(7.) If in pursuance of any order of exemption made by a 
Secretary of State, the persons employed in a mine are paid 
by the measure or gauge of the material gotten by them, the 
provisions of this Act shall apply in like manner as if the 
term “weighing” included measuring and gauging, and the 
terms relating to weighing shall be construed accordingly. 

(8.) If the person appointed by the owner, agent, or 
manager to weigh the mineral impedes or interrupts the check 
weigher in the proper discharge of his duties, or improperly 
interferes with or alters the weighing machine or the tare in 
order to prevent a correct account being taken of the weighing 
and tareing, he shall be guilty of an offence against this Act. 


The check weigher has power to ascertain both the gross 
weight and deductions therefrom,? except where the standard 
weight system is in operation. Under the Act of 18724 it was 
necessary that the check weigher should be one of the employees 
of the mine owner; and where the men were on a day’s notice 
the mine owner could dismiss all the men one day, and take 


1 For procedure, see sec. 61; and 1888, 20 Q. B. D. 606; 14 Ap. Ca. 
sec. 62 for time of bringing com- 228. 
plaints. 3 See p. 305, note 8. 

? Bourne v. Netherseal Colliery Co., 435 & 36 Vict. c. 76, 5. 18. 
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them on the next, except the check weigher! And miners were 
unable to re-elect a check weigher who had ceased to hold his 
appointment unless he had again entered the mine owner’s service.2 
This is now obviated, there being no restriction as to the person to 
be appointed check weigher. Miners may be dismissed and re- 
engaged only on the understanding that they do not elect a certain 
check weigher.’ For the purpose of obtaining a summary order it 
is not necessary to show actual interruption of the working, The 
order may be obtained in such a case as that of intimidating work- 
men with a view of compelling them to cease working. <A check 
weigher ceases to be such, if and so soon as the miners who appointed 
him are dismissed, and the mine closed. And although the same 
miners be immediately re-engaged, he is not thereby reinstated. 
It is essential to the validity of a check weigher’s appointment 
that he be elected by the men employed in the mine; the provisions 
of sec. 14 applying only to the recovery of his remuneration. Yet 
a manager appears entitled to reasonable notice of a check weigher’s 
appointment, else he may be convicted for a pitheadman’s refusal 
to grant a check weigher facilities for fulfillmg his duties.6 The 
removal of a check weigher under subsecs. (4) and (5) is only 
ad cwilem effectum ; and appeal against it must be to a civil court, 
not to the High Court of Justiciary.7 It is not decided whether 
an agreement for an uniform deduction above a standard weight 
dispenses with a manager’s obligation to afford facilities to a 
check weigher for weighing.® 
14.° (1.) Where a check weigher has been appointed by 
the majority, ascertained by ballot, of the persons employed in 
a mine who are paid according to the weight of the mineral 
gotten by them, and has acted as such, he may recover from 
any person for the time being employed at such mine and so 
paid, his proportion of the check weigher’s wages or recom- 
pense, notwithstanding that any of the persons by whom the 
check weigher was appointed may have left the mine or others 


have entered the same since the check weigher’s appointment, 
any rule of law or equity to the contrary notwithstanding. 


1 Whitehead v. Houldsworth, 1878, 
4 Ex. D. 13. 

2 Hopkinson v. Caunt, 1885, 14 Q. 
B. D. 592. 

3 Merrytown Coal Co. v, Anderson, 
1890, 18 R. 203. 


4 Prentice v. Hall, 1878, 26 W. R. 


237; Northwood Colliery Co. v. 
Churchill, 1888 ; Peace on Coal Min. 
Reg. Act, 1887, 313. 
5 Whitehead and Merrytown, wt swp. 
20 


6H. M. Inspector of Mines v. 
Malcolm, 1894, 10 S. L. Rev. 220. 

7 Cummings v. Wood, 1893, 31 
S. L. R. 55. 

8 Question raised in Hastie v. 
Atkinson, 1894, 2 S. L. T. 159, but 
not decided ; Lord Wellwood thought 
so, but Lord Adam contra, in respect of 
the men’s interest to ascertain whether 
the mode operated favourably to them. 

® See note 3, p. 303. 
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(2.) It shall be lawful for the owner or manager of any 
mine, where the majority of the before-mentioned persons, 
ascertained as aforesaid, so agree, to retain the agreed con- 
tribution of the persons so employed and paid as aforesaid for 
the check weigher, notwithstanding the provisions of the Acts 
relating to truck, and to pay and account for the same to the 
check weigher. 


A drawer at a mine was held not liable with the miners to 
contribute to the wages of the check weigher.’ 


15, (1.) The Weights and Measures Act, 1878, shall 
apply to all weights, balances, scales, steelyards, and weighing 
machines used at any mine for determining the wages payable 
to any person employed in the mine according to the weight 
of the mineral gotten? by him, in like manner as it applies to 
weights, balances, scales, steelyards, and weighing machines 
used for trade.* 

(2.) An inspector of weights and measures appointed under 
the said Act shall once at least in every six months inspect 
and examine in manner directed by the said Act the weights, 
balances, scales, steelyards, and weighing machines used or in 
the possession of any person for use as aforesaid at any mine 
within his district; and shall also make such inspection and 
examination at any other time in any case where he has reason- 
able cause to believe that there is in use at the mine any false 
or unjust weight, balance, scale, steelyard, or weighing machine. 

(3.) The inspector shall also inspect and examine the 
measures and gauges in use at the mines within his district ; 
but nothing in this section shall prevent or interfere with the 
use of the measures or gauges ordinarily used at the mine. 

(4.) An inspector may, for the purposes of this section, 
without any authorisation from a Justice of the Peace, exercise 
at or in any mine, as respects all weights, measures, scales, 
balances, steelyards, and weighing machines used or in the 
possession of any person for use at or in that mine, all such 
powers as he could exercise, if authorised in writing by a 
Justice of the Peace, under sec. 48 of the Weights and Measures 
Act, 1878, with respect to any such weights, measures, scales, 
balances, steelyards, and weighing machines as therein men- 
tioned ; and all the provisions of that section, including the 
liability to penalties, shall apply to such inspection. 

(5.) The inspector of weights and measures shall not, in 
fulfilling the duties required of him under this section, impede 
or obstruct the working of the mine. 


1 Ryans v. M‘Grechan, 1893, 10 8. 34 L. J. M. C. 31. Possession of a 
L. Rev. 95 ; Stewart v. Torley, 1892, machine weighing 4 lb. wrong led to 
ab. 96 ; Sheriff Court cases. a conviction under 5 & 6 Will. Iv. 

*See supra, p. 302 et seg., as to c. 63,8. 28. See also Lond. & N.-W. 
meaning of “mineral gotten.” There Ry. Co. v. Richards, 1862, 2 B. & S. 
are no similar provisions in the Met. 326; Paterson v. Robertson, 1871, 2 
Min. Act. Coup. 1381; Hood v, Malcolm, 1887, 

* See G.-W. Ry. Co. v. Bailie, 1864, 1 White, 491, as to use of false weights. 
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The Weights and Measures Act, 1889,! must now be read along 
with that of 1878, which it partially repeals. By secs. 20 and 31 
it is an offence, except by written consent, to sell coal in any 
manner other than by weight. An inspector who conveyed his 
standard weights to a mine for an additional inspection within 
the six months, was held entitled to his expenses.2 


Single Shafts 3 


16. (1.) After the commencement of this Act the owner 
agent or manager of a mine shall not employ any person in the 
mine, or permit any person to be in the mine for the purpose 
of employment therein, unless the following conditions respect- 
ing shafts or outlets are complied with, that is to say,— 

(a) There must be at least two shafts or outlets, with 
which every seam for the time being at work in the 
mine shall have a communication, so that such shafts or 
outlets shall afford separate means of ingress and egress 
available to the persons employed in every such seam, 
whether the shafts or outlets belong to the same mine or 
to more than one mine: 

(0) Such shafts or outlets must not at any point be nearer 
to one another than fifteen yards; and there shall be 
between such two shafts or outlets a communication not 
less than four feet wide and three feet high, and in the 
case of communications made after the commencement 
of this Act between shafts or outlets, not less than four 
feet high. 

(c) Proper apparatus for raising and lowering persons at 
each such shaft or outlet shall be kept on the works 
belonging to the mine; and such apparatus if not in 
actual use at the shafts or outlets, shall be constantly 
available for use. 

(2.) Every owner, agent, and+ manager of a mine who acts in 
contravention of or fails to comply with this section shall be 
guilty of an offence against this Act. 

(3.) Any of Her Majesty’s superior Courts, whether any 
other proceedings have or have not been taken, may, on the 
application of the Attorney-General,® prohibit by injunction 
the working of any mine in which any person is employed, or 
is permitted to be for the purpose of employment, in contra- 
vention of this section, and may award such costs in the 
matter of the injunction as the Court thinks just ; but this pro- 
vision shall be without prejudice to any other remedy permitted 
by law for enforcing the provisions of this Act. 


152 & 53 Vict. c. 21. Secs, 21 to 3 See sec. 75 for meaning of shaft. 
30 contain provisions as to the mode There are no provisions regard- 
of carrying sale by weight into effect, ing single shafts in the Met. Min. 
but by sec. 31 these do not apply to Act. 

Scotland. 4 Evidently a misprint for “ or.” 

2 Sharp v. Stewart, 1887, 3 8. L. 5 Lord Advocate, s. 76. 

Rev. 200; a Sheriff Court case. 
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(4.) Written notice of the intention to apply for such in- 
junction in respect of any mine shall be given to the owner 
agent or manager of the mine not less than ten days before 
the application is made. 

Agreements 1'7. No person shall be precluded by any agreement from 

not to pre- doing such acts as may be necessary for providing a second 

clude compli- shaft or outlet to a mine, where the same is required by this 

ER Na Act, or be liable under any contract to any penalty or for- 
feiture for doing such acts as may be necessary in order to 
comply with the provisions of this Act with respect to shafts 
or outlets. 


Exceptions 18. The foregoing provisions of this Act with respect to 
from pro- shafts or outlets shall not apply— 

Visions 85 40 (i.) In the case of a new mine being opened— 

shafts. 


(a) to any working for the purpose of making a com- 
munication between two or more shafts ; or 

(2) to any working for the purpose of searching for or 
proving minerals ; 

so long as not more than twenty persons are employed below 
ground at any one time in the whole of the different seams in 
connection with the single shaft or outlet: nor 
(ii.) To any proved mine so long as it is exempted by order 
of a Secretary of State on the ground either— 

(a) that the quantity of mineral proved is not suffi- 
cient to repay the outlay which would be occa- 
sioned by sinking or making a second shaft or 
outlet, or by establishing communication with a 
second shaft or outlet, in any case where such com- 
munication existed and has become unavailable ; or 

(2) that the workings in any seam of the mine have 
reached the boundary of the property or the ex- 
tremity of the mineral field of which that seam is 
a part, and that it is expedient to work away the 
pulars already formed in course of the ordinary 
working, notwithstanding that one of the shafts or 
outlets may be cut off by so working away the 
pillars of that seam ; 

and so long as not more than twenty persons are employed 
below ground at any one time in the whole of the different 
seams in connection with a single shaft or outlet ; nor 

(iii.) To any mine— 

(a) while a shaft is being sunk, or an outlet,! being 
made ; or 

(>) one of the shafts or outlets of which has become, 
by reason of some accident, unavailable for the use of 
the persons employed in the mine ; 

so long as the mine is exempted by order of a Secretary of 
State, and as the conditions (if any) annexed to the order of 
exemption are duly observed. The provision in this Act re- 
quiring the two shafts or outlets of a mine to be separated by 


1 The term “outlet” does not com- Secretary’s Instructions to Mining 
prise a communication being made Inspectors, p. 6). 
between two shafts or outlets (Home 
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a distance of not less than fifteen yards shall not apply to any 
mine which is provided with two shafts sunk before the first 
day of January one thousand eight hundred and sixty-five but 
at that time separated by a distance of less than ten feet or 
commenced to be sunk before the commencement of this Act 
but separated by a distance of more than ten feet and less than 
fifteen yards. 

The foregoing provisions of this Act as to the dimensions of 
the communication between two shafts or outlets shall not 
apply to any mine or class of mines so long as the same is 
exempted therefrom by order of a Secretary of State by reason 
of the thinness of the seams or other exigencies affecting that 
mine or class of mines, and so long as the conditions (if any) 
annexed to the order of exemption are duly observed. 


Division of Mine into Parts 


19. (1.) Where two or more parts of a mine are worked Division of 
separately the owner agent or manager of the mine may give mine into 
notice in writing to that effect to the inspector of the district, parts. 


and thereupon each such part shall, for all the purposes of this 
Act, be deemed to be a separate mine. 

(2.) If a Secretary of State is of opinion that the division 
of a mine in pursuance of this section tends to lead to evasion 
of the provisions of this Act, or otherwise to prevent the carry- 
ing of this Act into effect, he may object to the division by 
notice served on the owner agent or manager of the mine; 
and the owner agent or manager, if he declines to acquiesce 
in such objection, may, within twenty days after receipt of the 
notice, send a notice to the inspector of the district stating that 
he declines so to acquiesce, and thereupon the matter shall be 
determined by arbitration! in manner provided by this Act ; 
and the date of the receipt of the last-mentioned notice shall 
be deemed to be the date of the reference. 


Certificated Managers * 


20. (1.) Every mine shall be under a manager, who shall Appointment 
be responsible for the control, management, and direction of of manager of 
the mine, and the owner or agent of every such mine shall mune. 


nominate himself or some other person to be the manager of 
such mine, and shall send written notice to the inspector of the 
district of the manager’s name and address. 

(2.) A person shall not be qualified to be a manager of a 
mine unless he is for the time being registered as the holder of 
a first-class certificate under this Act. 

(3.) If any mine is worked for more than fourteen days 
without there being such a manager for the mine as is required 
by this section, the owner and agent of the mine shall each be 
liable to a fine not exceeding fifty pounds, and to a further fine 
not exceeding ten pounds for every day during which the mine 
is so worked. 


1See sec. 47 for provisions with 2 There are no provisions regarding 
respect to arbitration, p. 325, wfra. managers in the Met. Min. Act. 
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Provided that 

(a) The owner of the mine shall not be liable to any such 

fine if he proves that he had taken all reasonable means 

by the enforcement of this section to prevent the mine 
being worked in contravention of this section ; 

(b) If for any reasonable cause there is for the time being 
no manager of a mine qualified as required by this 
section, the owner or agent of the mine may appoint any 
competent person not holding a certificate under this Act 
to be manager, for a period not exceeding two months, or 
such longer period as may elapse before such person has 
an opportunity in the district wherein the mine is situate 
of obtaining by examination a certificate under this Act, 
and shall send to the inspector of the district a written 
notice of the manager’s name and address, and of the 
reason for his appointment ; and 

(c) A mine in which not more than thirty persons are 
employed below ground shall be exempt from the pro- 
visions of this section, unless the inspector of the dis- 
trict, by notice in writing served on the owner or agent 
of the mine, requires that it be under the control of a 
manager. 


There is no definition of the word “manager” in the Act; but 
an “agent” is defined as superior to a manager.t. A manager has 
been held a fellow-servant with the workmen.? The qualifications 
for a manager, other than in this section, are set forth in secs. 79, 
80, infra, and the disqualifications in sec. 22. A manager is re- 
sponsible in the first place for contravention of, or non-compliance 
with, any of the penal provisions by any one whomsoever, and has 
the onus of proving his innocence.® 


21. (1.) In every mine required by this Act to be under 
the control of a certificated manager, daily personal supervision 
shall be exercised either by the manager or by an under manager 
nominated in writing by the owner or agent of the mine. 

(2.) Every person so nominated must hold either a first 
class or second class certificate under this Act, and shall, 
in the absence of the manager, have the same responsibility, 
and be subject to the same liabilities, as the manager under 
this Act; but the nomination of an under manager shall not 
affect the personal responsibility of the manager under this Act. 


The qualifications for an under manager, other than in this 
section, are set forth in sec. 80, infra, and the disqualifications in 
sec. 22. 


1 Sec. 75, p. 353. & Iron Co., 1882, shortly reported in 
* Howells v. Landore Steel Co. Peace on Coal Min. Reg. Act, (oy we 
1874, 10 L. R. Q. B. 62. A certified manager temporarily ab- 
$ See seca, 9) 11, 12, 50, 57: sent must see that a qualified person 


* See Plant v. Cheadle Valley Coal is there to take his place. 
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22. A contractor for mineral, or person employed by such 
a contractor, is not eligible for the post of manager or under 
manager under this Act. 

23. (1.) There shall be two descriptions of certificates of 
competency under this Act, (i.) first class certificates, that is to 
say, certificates of fitness to be manager; and (ii.) second class 
certificates, that is to say, certificates of fitness to be under 
manager ; but no person shall be entitled to a certificate under 
this Act unless he shall have had practical experience in a 
mine for at least five years. 

(2.) For the purpose of granting in any part of the United 
Kingdom, to be from time to time defined by an order of a 
Secretary of State, certificates of competency for the purposes 
of this Act, examiners shall be appointed by a board con- 
sisting of— 

(a) Three persons being owners of mines in the said part 
of the United Kingdom ; and 

(2) Three persons employed or who have been employed 
in or about any mine in the said part of the United 
Kingdom, not being owners agents or managers of a 
mine; and 

(c) Three persons practising as mining engineers agents 
or managers of mines, or coal viewers in the said part 
of the United Kingdom ; and 

(d@) One inspector under this Act. 

(3.) The members of the board shall be appointed and may 
be removed by a Secretary of State, and shall hold office 
during his pleasure. 

24, (1.) The proceedings of each board shall be in accord- 
ance with the rules contained in schedule one to this Act. 

(2.) Each board shall from time to time appoint examiners, 
not being members of the board, except with the consent of 
the Secretary of State, to conduct the examinations in the 
part of the United Kingdom for which the board acts, of 
applicants for certificates of competency under this Act, and 
may from time to time make alter and revoke rules as to the 
conduct of such examinations and the qualifications of the 
applicants, so, however, that in every such examination regard 
shall be had to such knowledge as is necessary for the practical 
working of mines in that part of the United Kingdom, and 
that the examination and qualifications of applicants for second 
class certificates shall be suitable for practical working miners. 

(3.) Each board shall make from time to time to a Secre- 
tary of State a report of their proceedings, and of such other 
matters as a Secretary of State may from time to time require. 

25. A Secretary of State may from time to time make 
alter and revoke rules as to the places and times of exam- 
inations of applicants for certificates of competency under 
this Act, the number and remuneration of the examiners, and 
the fees to be paid by the applicants, so that the fees? do not 
exceed those specified in schedule two to this Act. Every 
such rule shall be observed by every board appointed under 
this Act to which it applies. 


1 The fees are £2 for a first class certificate, £1 for a second class, sched. two. 
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Grant of 26. (1.) A Secretary of State shall deliver to every ap- 
certificates to plicant ! who is duly reported by the examiners to have passed 
applicants on the examination satisfactorily, and to have given satisfactory 
Sty, evidence of his sobriety experience ability and general good 
examination, 


conduct, such a certificate of competency as the case requires. 
The certificate shall be in such form as a Secretary of State 
from time to time directs. 

(2.) A register of the holders of such certificates shall be 
kept by such person and in such manner as a Secretary of 
State from time to time directs. 


Inquiry into 2'7. If at any time representation is made to a Secretary 
competency of State by an inspector or otherwise, that any manager or 
of manager, under manager holding a certificate under this Act is by 
and cancella- reason of incompetency or gross negligence unfit to discharge 
tion of certifi- his duties, or has been convicted of an offence against this 


cate in case of 
unfitness. 


Act, the Secretary of State may, if he think fit, cause inquiry 
to be made into the conduct of the manager or under manager, 
and with respect to every such inquiry the following provisions 
shall have effect :?— 

(1.) The inquiry shall be public, and shall be held at 
such place as the Secretary of State may appoint by 
such county court judge, metropolitan police magistrate, 
stipendiary magistrate, or other person or persons, as 
may be directed by the Secretary of State, and either 
alone or with the assistance of any assessor or assessors 
named by the Secretary of State :° 

(2.) The Secretary of State shall, before the commence- 
ment of the inquiry, furnish to the manager or 
under manager a statement of the case on which the 
inquiry is instituted : 

(3.) Some person appointed by the Secretary of State shall 
undertake the management of the case : 

(4.) The manager or under manager may attend the inquiry 
by himself, his counsel, solicitor, or agent, and may, if 
he thinks fit, be sworn and examined as an ordinary 
witness in the case: 

(5.) The person or persons appointed to hold the inquiry, 
in this Act referred to as the Court, shall, on the con- 
clusion of the inquiry, send to the Secretary of State a 
report containing a full statement of the case, and the 
opinion of the Court thereon, and such report of, or 
extracts from the evidence, as the Court may think fit: 

(6.) The Court shall have power to cancel or suspend the 
certificate of the manager or under manager, if it finds 
that he is by reason of incompetency or gross negligence, 
or of his having been convicted of an offence against 
this Act, unfit to discharge his duty : 

(7.) The Court may, if it thinks fit, require a manager or 
under manager to deliver up his certificate, and if any 
manager or under manager fails, without sufficient cause 
to the satisfaction of the Court, to comply with such 


1 See secs. 23 and 24 as to qualifica- 2 See also sec. 42, p. 322. 


tions of applicants, and sec. 30 for ° Sheriff or Sheriff-Substitute, s. 
grant of copy in case of loss. 76. 
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requisition, he shall be liable to a fine not exceeding one 
hundred pounds. The Court shall hold a certificate so 
delivered until the conclusion of the investigation, and 
shall then either restore cancel or suspend the certificate 
according to its judgment on the case: 

(8.) The Court shall have, for the purpose of the inquiry, all 
the powers of a Court of summary jurisdiction, and all 
the powers of an inspector under this Act: 

(9.) The Court may also, by summons signed by the Court, 
require the attendance of all such persons as it thinks 
fit to summon and examine for the purpose of the 
inquiry; and every person so summoned shall be allowed 
such expenses as would be allowed to a witness attending 
on subpcena before a Court of record ;! and in case of 
dispute as to the amount to be allowed, the same shall 
be referred by the Court to a master of one of Her 
Majesty’s superior Courts, who, on request signed by the 
Court, shall ascertain and certify the proper amount of 
such expenses.” 

28. (1.) The Court may make such order as it thinks fit 
respecting the costs and expenses of the inquiry, and such 
order shall, on the application of any party entitled to the 
benefit thereof, be enforced by any Court of summary juris- 
diction as if such costs and expenses were a fine imposed by 
that Court. 

(2.) The Secretary of State may, if he thinks fit, pay to 
the person or persons constituting the Court, including any 
assessors, such remuneration as he may with the consent of 
the Treasury appoint. 

(3.) Any costs and expenses ordered by the Court to be 
paid by a Secretary of State, and any remuneration paid 
under this section, shall be paid out of moneys provided by 
Parliament. 

29. (1.) Where a certificate of a manager or under 
manager is cancelled or suspended in pursuance of this Act, a 
Secretary of State shall cause the cancellation or suspension to 
be recorded in the register of holders of certificates.+ 

(2.) A Secretary of State may at any time, if it is shown 
to him to be just so to do, renew or restore, on such terms as 
he thinks fit, any certificate which has been cancelled or 
suspended in pursuance of this Act, and cause the renewal or 
restoration to be recorded in the register aforesaid.+ 

30. Whenever any person proves to the satisfaction of a 
Secretary of State that he has, without fault on his part, lost 
or been deprived of any certificate granted to him under this 
Act, the Secretary of State shall, on payment of such fee, if 
any, as he may direct, but not exceeding the fee specified in 
schedule two to this Act, cause a copy of the certificate to 
which the applicant appears by the register to be entitled, to 
be made out and certified by the person who keeps the 


1 Attending, on citation, the Court 


of Ju 


2 The auditor of the Sheriff Court, diction. 


s. 76. 


4 See also sees. 26 32. 


3 See sec. 67 for constitution and 
sticiary, s. 76. powers of a Court of summary juris- 
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register, and delivered to the applicant; and any copy which 
purports to be so made and certified as aforesaid shall have all 
the effect of the original certificate.! 


Expenses in 31. (1.) All expenses incurred by a Secretary of State 
relation to with the concurrence of the Treasury in carrying into effect 
certificates, the provisions of this Act with respect to certificates of 
and apphca- competency shall be defrayed out of moneys provided by 


tion of fees. Parliament. 


(2.) All fees payable by the applicants for examination for 
or for a copy of a certificate under this Act shall be paid 
into the receipt of Her Majesty’s Exchequer in such manner 
as the Treasury may from time to time direct, and be carried 
to the Consolidated Fund. 

Penalty for 32. Every person who commits any of the following 

forgery of, or offences ; that is to say,— 

eteeracel ara; (1.) Forges, or counterfeits, or knowingly makes any false 

pope ce statement in any certificate of competency under this 

aaa Act, or in any certificate of service granted under this 
Act or any Act repealed by this Act, or any official copy 
of any such certificate ; or 

(2.) Knowingly utters or uses any such certificate or copy 

which has been forged or counterfeited or contains any 
false statement ; or 

(3.) For the purpose of obtaining, for himself or any other 

person, employment as a certificated manager or under 
manager, or the grant renewal or restoration of any 
certificate under this Act, or a copy thereof, either 
(a) makes or gives any declaration representation state- 
ment or evidence which is false in any particular, or 
(b) knowingly utters, produces, or makes use of any 
such declaration representation statement or evi- 
dence, or any document containing the same, 
shall be guilty of a misdemeanour,? and be liable on conviction 
to imprisonment for a term not exceeding two years, with or 
without hard labour. 


Returns, Plan, Notices, and Abandonment 


veturns by 33. (1.) On or before the twenty-first day of January in 
Oras aecnr every year the owner agent or manager of every mine ® shall 
of manager of send to the inspector of the district on behalf of a Secretary 
an of State a correct return, specifying, with respect to the year 
ending on the preceding thirty-first day of December, the 
particulars contained in the form in schedule three to this 
Act, or in such other form as may from time to time be 
prescribed in lieu of that form by a Secretary of State: 
Provided that in the case of any mine which is not required 
by this Act to be under the control of a certificated manager, 
a return shall not be required of the particulars contained in 


1 The fee is 5s. for a first class,and lars thereof in the case of an 
2s. 6d. for a second class certificate, abandoned mine; and secs. 36, 37, 38 


sched. two. for other provisions relative to aban- 
2 Ie. crime and offence, s. 76. doned mines. 
® See sec. 38 for return and particu- 
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Part B of the said form unless or until a Secretary of State 
otherwise prescribes. 

(2.) Forms for the purpose of the returns required by this 
section shall from time to time, on application, be furnished 
by the inspector of the district on behalf of the Secretary of 
State. 

(3.) The Secretary of State may publish the aggregate 
results of the returns made under this section with respect 
to any particular county or inspector’s district, or any large 
portion of a county or inspector’s district, and so much of 
any individual return as does not relate to the quantity of 
mineral gotten or wrought, but the portion of any individual 
return relating to the quantity of mineral gotten or wrought 
shall not be published without the consent of the person 
making the return, or of the owner of the mine to which it 
relates ; and no person except an inspector or Secretary of 
State or any body of commissioners incorporated by Act of 
Parliament for the drainage of mines, and authorised to 
assess and levy rates in respect of minerals gotten from such 
mines, shall be entitled, without such consent, to see such 
portion as aforesaid of any individual return. 

(4.) Every owner agent or manager of a mine who fails 
to comply with this section, or makes any return which is to 
his knowledge false in any particular, shall be guilty of an 
offence against this Act. 


This is the only annual return now required. The date for 
sending in the report in a metalliferous mine is Ist February ;? it 
is to be sent by the owner or agent; but where not more than 
twelve persons are employed underground the returns must be 
made by the barmaster or other officer appointed to collect the 
dues or royalty ; and where there is such an officer the owner or 
agent need not send any return as to the number of persons 
employed. 


84.2 (1.) The owner agent or manager of every mine 
shall keep in the office at the mine an accurate plan ? of the 
workings of the mine, showing the workings up to a date not 
more than three months previously, and the general direction 
and rate of dip of the strata, together with a section of the 
strata sunk through, or if that be not reasonably practicable,* a 
statement of the depth of the shaft, with a section of the 
seam. 

(2.) The owner agent or manager of the mine shall, on 
request at any time of an inspector under this Act, produce to 
him at the office at the mine such plan and section, and shall 
also on the like request mark on such plan and section the 
then state of the workings of the mine; and the inspector 


1 Met. Min. Reg. Act, 1875, 38 & 39 3 See sec. 75 for meaning of “ plan.” 
Vict. c. 39, repealing 35 & 36 Vict. See sec. 38 as to plan of abandoned 


os Wily Bh IO, mines. 
2 Tid, 8. 19. 4 See infra, p. 329, as to these words. 
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shall be entitled to examine the plan and section, and for 
official purposes only to make a copy of any part thereof 
respectively. ; 

(3.) If the owner agent or manager of any mine fails to 
keep, or wilfully refuses to produce or allow to be examined, 
the plan and section aforesaid, or wilfully witholds any portion 
thereof, or wilfully refuses, on request, to mark thereon the 
state of the workings of the mine, or conceals any part of those 
workings, or produces an imperfect or inaccurate plan or 
section, he shall (unless he shows that he was ignorant of the 
concealment imperfection or inaccuracy) be guilty of an offence 
against this Act; and further, the inspector may by notice in 
writing (whether a penalty for the offence has or has not been 
inflicted) require the owner agent or manager to cause an 
accurate plan and section, showing the particulars herein- 
before required, to be made within a reasonable time at the 
expense of the owner of the mine. Every such plan must be 
on a scale of not less than that of the Ordnance Survey of 
twenty-five inches to the mile or on the same scale as the plan 
for the time being in use at the mine. 

(4.) If the owner agent or manager fails within twenty 
days after the requisition of the inspector, or within such 
further time as may be allowed by a Secretary of State, to 
cause such plan and section to be made as hereby required, he 
shall be guilty of an offence against this Act. 


The duties laid on an “owner or agent” with respect to plans 
under the Metalliferous Mines Act (s. 19), are similar to those laid 
on the “owner, agent, or manager” in the Coal Mines Regulation 
Act; but an inspector has no authority, even for official purposes, 
to make a copy of the plan produced to him. The plan must 
show workings up to six months previously ; and it may be left at 
the principal oftice of the same mine owner in the district. 


Notice to be 35.” (1.) Where in or about any mine, whether above or 
given of acci- below ground, either— 
dents in mines, (i.) loss of life or any personal injury whatever to any person 
employed in or about the mine occurs by reason of any 
explosion of gas, or of any explosive, or of any steam 
boiler ; or 
(ii.) loss of life or any serious personal injury to any per- 
son employed in or about the mine occurs by reason of 
any accident whatever, 
the owner agent or manager of the mine shall, within twenty- 
four hours next after the explosion or accident, send notice ® 
in writing of the explosion or accident and of the loss of life 
or personal injury occasioned thereby to the inspector of the 
district on behalf of a Secretary of State, and shall specify in 


1 See sec. 59. * In Scotland notices of explosions 
2’ Met. Min, Act, s. 11. and accidents are deemed to be sent 


® See sec, 73 as to the serving of on behalf of the Lord Advocate, s. 
notices. 76. 
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the notice the character of the explosion or accident and the 
number of persons killed or injured respectively. 

(2.) Where loss of life or serious personal injury has immedi- 
ately resulted from an explosion or accident, the place where 
the explosion or accident occurred shall be left as it was 
immediately after the explosion or accident, until the expira- 
tion of at least three days after the sending of such notice as 
aforesaid of such explosion or accident, or until the visit of the 
place by an inspector, whichever first happens, unless com- 
pliance with this enactment would tend to increase or continue 
a danger or would impede the working of the mine. 

(3.) Where any personal injury, of which notice is required 
to be sent under this section, results in the death of the person 
injured, notice in writing of the death shall be sent to the 
inspector of the district on behalf of a Secretary of State 4 
within twenty-four hours after such death comes to the know- 
ledge of the owner agent or manager. 

(4.) Every owner agent or manager who fails to act in 
compliance with this section shall be guilty of an offence 
against this Act. 


In a case under the corresponding section of the Act of 1855? 
the appellants were owners of a coal mine in which serious 
personal injury arose from an explosion. They failed to give 
notice to the inspector, and were convicted for not having done 
so; but the conviction was reversed upon appeal on the ground 
that the section of the Act referred to omitted the words necessary 
to create the offence. The words omitted were “or serious 
personal injury ” after the words “loss of life.”? Notice must be 
sent both of accidents resulting in death and in serious personal 
injury. 

The duties assigned to an inspector of explosives under the 
Explosives Act, 1875, do not affect the duties of an inspector of 
mines. If it should come to an inspector’s knowledge that an 
accident, fire, or explosion has occurred in his district, which he 
thinks ought to be investigated by an inspector of explosives, then 
it is his duty to send notice thereof to the Secretary of State with 
such particulars as may seem necessary.° 

36. In any of the following cases, namely,— 
(i.) Where any working is commenced for the purpose of 
opening a new shaft for or a@ seam of any mine ; 


(ii.) Where a shaft or seam of any mine is abandoned or 
the working thereof discontinued ; 


1 See sec. 38 for the plan which is 3 Underhill v. Longridge, 1859, 29 
to be sent in the case of a mine abso- L. J. M. C. 65. 
lutely abandoned ; and sec. 59 as to 7738) Vichy es Lie 
penalties. 5 Home Secretary’s Instructions to 
218 & 19 Vict. c. 108, s. 9. Mine Inspectors under the Coal Min. 
Reg. Act, 1887, pp. 6, 7. 
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(iii.) Where the working of a shaft or a seam of any mine 
is recommenced after any abandonment or discontinu- 
ance for a period exceeding two months ; or 

(iv.) Where any change occurs in the name of any mine or 
in the name of the owner, agent, or manager of any mine 
to which this Act applies, or in the principal officers of 
any incorporated company which is the owner of a mine ; 

the owner agent or manager of the mine shall give notice 
thereof to the inspector of the district within two months after 
the commencement abandonment discontinuance recommence- 
ment, or change, and if such notice is not given the ,owner 
agent or manager shall be guilty of an offence against this 


Act. 


The principal officers of an incorporated company referred to 
in this section are the secretary and the managing director (if 
any) and the manager. This was the subject of an order under 
the Act of 1872, which is still in force, s. 79. 

The words in italics are not in sec. 12 of the Metalliferous 
Mines Act, and the provisions in that section only apply to any 
working or mine in which more than twelve persons are ordinarily 
employed below ground. 


37.2 (1.) Where any mine is abandoned or the working 
thereof discontinued, at whatever time the abandonment or 
discontinuance occurred, the owner thereof, and every other 
person interested in the minerals of the mine, shall cause the 
top of every shaft and every side entrance from the surface 
to be and to be kept securely fenced for the prevention of 
accidents : 

Provided that— 

(i.) Subject to any contract to the contrary, the owner of 
the mine shall, as between himself and any other person 
interested in the minerals of the mine,? be liable to carry 
into effect this section, and to pay any costs charges and 
expenses incurred by any other person interested in the 
minerals of the mine in carrying this section into effect : 

(ii.) Nothing in this section shall exempt any person from 
any liability under any other Act, or otherwise. 

(2.) If any person fails to act in conformity with this 

section, he shall be guilty of an offence against this Act. 

(3.) No person shall be precluded by any agreement from 
doing, or be liable under any contract to any damages penalty 
or forfeiture for doing such acts as may be necessary in order 
to comply with the provisions of this section. 

(4.) If any occupier of land or other person wilfully 
obstructs the owner of a mine or other person interested as 
aforesaid in doing any such acts, he shall be guilty of an 
offence against this Act. 

(5.) Any shaft or side entrance which is not fenced as 


' See supra, note 1, p. 317. 5 See sec. 75 as to the meaning of 
2 Met. Min. Act, s, 13. “ owner.” 
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required by this section, and is within fifty yards of any high- 
way, road, footpath, or place of public resort, or is in open 
or unenclosed land, shall be deemed to be a nuisance 


within the meaning of sec. 91 of the Public Health Act, 
1S75s 


As the provisions of this section apply “at whatever time the 
abandonment or discontinuance occurred,” its application is not 
confined to mines abandoned or discontinued since the Act came 
into operation.2 Where the abandonment or discontinuance has 
occurred before the passing of the Metalliferous Mines Act, the 
provision of sec. 13 of that Act applies only to such shaft or side 
entrance of the mine as is situate within fifty yards of a high- 
way, road, footpath, or place of public resort, or in open or 
unenclosed lands ; or is required by an inspector to be fenced, on 
the ground that it is specially dangerous. 

A person who has been the lessee of a coal mine, but whose 
lease has determined by lapse of time, is not an owner within the 
Coal Mines Regulation Act, and is therefore not amenable to 
this provision.? Again, the holder of a lease from the Duchy of 
Lancaster, under which he was bound to pay all he might receive 
in respect of the mine, with five shillings additional, and had no 
pecuniary interest in the mine or minerals thereof, was held not 
to be an “owner” or a “ person interested ” in the minerals within 
the meaning of the similar section of the Metalliferous Mines 
Act. But where the owners in fee granted a lease of minerals 
for a period of years, reserving a royalty payable to themselves on 
the minerals produced, and with reserved powers for securing 
payment thereof, it was held that such persons were, during the 
existence of the lease, persons “ interested in the minerals thereof” 
within the section referred to, and liable, on the mine becoming 
abandoned, to cause its shafts to be fenced. It was also laid down 
in the same case, that the words “other persons interested in the 
minerals” referred to persons having a present interest; and 
did not refer to persons having a remote interest, or an interest 
arising merely from contract; and that they did not refer to 
trustees. 


1In Scotland the Public Health 
(Scotland) Act, 1867, 30 & 31 Vict. c. 
101, s. 167. 

2 Stott v. Dickinson, 1876, 34 L. T. 
N.S. 291. The law as regulated by the 
repealed Act 1872, did not apply to 
mines abandoned before the passing 


thereof. See Reg. v. Gratrex, 1872, 12 
Cox Cr. Ca. 157. 

8 Stott v. Dickinson, wt sup. 

4 Arkwright v. Evans, 1880, 49 
L. J. M. C. 82. 

5 Evans v. Mostyn, 1877, 2 C. P. D. 
547 (case under the Met. Min. Act). 
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The obligation to fence imposed by this section is irrespective 
of the date of the continuance of the working of the mine, and 
whenever remonstrance fails to secure its fulfilment, it will be the 
duty of the inspector to report the case to the Secretary of State, 
in order that sanction may be obtained for the institution of legal 
proceedings. The last paragraph of the section was inserted in 
order to throw on the Local Authority the obligation of fencing the 
shafts at the expense of the rates in case the parties liable cannot 
be found. If, therefore, in any case which falls within the terms 
of this paragraph, the inspector is unable to discover either the 
owner of the mine or any other person interested in the minerals 
of the mine, he should at once report the shafts as a nuisance 
to the local sanitary authority. 

Sec. 13 of the Metalliferous Mines Act is very similar, only 
without the words in italics; and under it a side entrance of a 
disused mine is not securely fenced unless the fence be placed 
close to the entrance.? 


38. (1.) Where any mine or seam is abandoned, the 
owner of the mine or seam at the time of its abandonment 
shall, within three months after the abandonment, send to a 
Secretary of State an accurate plan showing the boundaries of 
the workings of the mine or seam up to the time of the 
abandonment, and the position of the workings with regard to 
the surfaces, and the general direction and rate of dip of the 
strata, together with a section of the strata sunk through, or tf 
that is not reasonably practicable,’ a statement of the depth of 
the shaft, with a section of the seam. Every such plan must be 
ona scale of not less than that of the Ordnance Survey of 
twenty-five inches to the mile, or on the same scale as the plan 
used at the mine at the time of its abandonment. 

(2.) The plan and section shall be preserved under the 
care of the Secretary of State; but no person, except an 
inspector under this Act, shall be entitled, without the consent 
of the owner of the mine or seam, to see the plan when so 
sent until after the expiration of ten years from the time of 
the abandonment. 

(3.) The owner aforesaid shall also, within three months 
of the abandonment of the mine or seam, send to the inspector 
of the district, on behalf of a Secretary of State, a correct 
return specifying, with respect to the period which has 
elapsed since the expiration of the year covered by the last 
annual return made under this Act, the particulars required in 
that return ; and the provisions of this Act with respect to the 
said annual return shall apply to the return so sent. 


' Home Secretary’s Instructions to ? Foster v. Owen, 1893,5 R.(Q. B. D.) 
Mining Inspectors, p. 7. As to who 50. 
the Local Authority are, see supra, 3 As to the meaning of this phrase, 
p- 265. see infra, p. 329. 
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4) If the owner of a mine or seam fails to comply with 
this section, he shall be guilty of an offence against this Act, 
and be liable to a fine not exceeding £30. 

(5.) A complaint or information of an offence under this 
section may be made or laid at any time within six months 
after abandonment of the mine or seam, or after service on 
the owner aforesaid of a notice to comply with the require- 
ments of this section, whichever last happens. 

The plan, section, and return referred to are in addition to the 
notice of abandonment under sec. 36. 

The words in italics in subsecs. (1) and (4) are not in sec. 14 of 
the Metalliferous Mines Act, which only applies when more than 
twelve persons are ordinarily employed below ground. Subsees. 
(2), (3), and (5) are also omitted. The prescribed scale is two 
chains to an inch. Licence of a Secretary of State is required to 
copy the plan of an abandoned metalliferous mine. The limit of 
penalty is £20, and the limit of time of complaint is three months. 


INSPECTION 


The primary object of the appointment of inspectors is to 
promote and enforce the uniform observance of the legal obliga- 
tion cast upon owners and managers of mines, and upon all 
persons employed in mines, to carry on their operations in con- 
formity with the statute. The notion that an inspector should 
personally regulate or even superintend the mining operations of 
the mines in his district is plainly impracticable, neither is it 
contemplated by the statute. It is no part of his duty to enforce 
any particular mode of ventilation or working, or particular 
description of safety lamp; and nothing short of a well-grounded 
fear that a practice threatens or tends to the bodily injury of 
some person justifies his interference.” 

39.* (1.) A Secretary of State may from time to time 
appoint any fit persons to be inspectors (under whatever title 

he may from time to time fix) of mines, and assign them their 

duties, and may award them such salaries as the Treasury 

may approve, and may remove any such inspector: Provided 
always, that in the appointment of inspectors of mines in 

Wales and Monmouthshire among candidates, otherwise 

equally qualified, persons having a knowledge of the Welsh 

language shall be preferred. 


(2.) Notice of the appointment of every such inspector shall 
be published in the London Gazette. 


1 Sees. 14, 31, 32, Met. Min. Act. without subsec. 5. Inspectors ap- 
2 Home Secretary’s Instructions to pointed under the Coal Min. Reg. 
Mining Inspectors, pp. 1, 2, 3. Act of 1872 are to continue as if ap- 
3 Met. Min. Act,s. 15,is similar, but pointed under this Act, s. 78, infra. 
21 
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(3.) Every such inspector is referred to in this Act as an 
inspector, and the inspector of a district means the inspector 
who is for the time being assigned to the district or portion 
of the United Kingdom with reference to which the term is 


used. 
(4.) Any person appointed or acting as inspector under the 
35 & 36 Vict. Metalliferous Mines Regulation Act, 1872, if directed by a 
@. 17 Secretary of State to act as an inspector under this Act, 
may so act, and shall be deemed to be an inspector under 
this Act. 


(5.) The salaries of the inspectors and the expenses in- 
curred by them or by a Secretary of State in the execution of 
this Act shall continue to be paid out of moneys to be provided 
by Parliament. 


Disqualifica- 40. Any person who practises or acts as or is a partner of 
tion of persons any person who practises or acts as a land agent or mining 
as inspectors. engineer, or as a manager viewer agent or valuer of mines, or 


arbitrator in any difference arising between owners agents or 
managers of mines, or is otherwise employed in or about any 
mine, or is a miner’s agent or a mine owner (whether the mine 
is one to which this Act applies or not), shall not act as an 
inspector of mines under this Act; and no inspector shall be a 
partner or have any interest direct or indirect in any mine in 
the district under his charge.+ 

Powers of 41. An inspector under this Act shall have power to do 

inspectors. all or any of the following things ; namely,?— 

(i.) To make such examination and inquiry as may be 
necessary to ascertain whether the provisions of this Act 
relating to matters above ground or below ground are 
compled with in the case of any mine: 

(ii.) To enter inspect and examine any mine, and every 
part thereof, at all reasonable times by day and night, but 
so as not to impede or obstruct the working of the mine: 

(iii.) To examine into and make inquiry respecting the 
state and condition of any mine, or any part thereof, and 
the ventilation of the mine, and the sufficiency of the 
special rules for the time being in force in the mine, and 
all matters and things connected with or relating to the 
safety of the persons employed in or about the mine or 
any mine contiguous thereto, or the care and treatment of 
the horses and other animals used in the mine: 

(iv.) To exercise such other powers as may be necessary for 
carrying this Act into effect. 

Every person who wilfully obstructs any inspector in the 
execution of his duty under this Act, and every owner agent 
and manager of a mine who refuses or neglects to furnish to 
the inspector the means necessary for making any entry 
inspection examination or inquiry under this Act, in relation 
to the mine, shall be guilty of an offence against this Act. 

42, (1.) If in any respect (which is not provided against 


1 Met. Min. Act, s. 16, is similar, except that the care and treatment of 
except words in italics. draught animals is not the subject of 
* Met. Min, Act, s. 17, is similar, an inspector's inquiry. 
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by any express provision of this Act, or by any special rule) 
any Inspector finds any mine, or any part thereof, or any 
matter thing or practice in or connected with any such mine, 
or with the control, management, or direction thereof by the 
manager to be dangerous or defective, so as in his opinion 
to threaten or tend to the bodily injury of any person, he 
may give notice in writing thereof to the owner agent or 
manager of the mine, and shall state in the notice the parti- 
culars in which he considers the mine or any part thereof, or 
any matter thing or practice, to be dangerous or defective, and 
require the same to be remedied ; and unless the same be forth- 
with remedied shall also report the same toa Secretary of State. 

(2.) If the owner, agent, or manager of the mine objects to 
remedy the matter complained of in the notice he may, within 
ten days after receipt of the notice, send his objection in 
writing, stating the grounds thereof, to a Secretary of State ; 
and thereupon the matter shall be determined by arbitration 2 
in manner provided by this Act; and the date of the receipt 
of the objection shall be deemed to be the date of the reference. 

(3.) If the owner agent or manager fail, when no objec- 
tion is sent as aforesaid, to comply with the requisition of the 
notice within ten days after the expiration of the time for 
objection, or when there has been an arbitration? to comply 
with the award within the time fixed by the award, he shall 
be guilty of an offence® against this Act, and the notice and 
award shall respectively be deemed to be written notice of 
the offence. 

Provided that the Court, if satisfied that the owner agent 
or manager has taken active measures for complying with 
the notice or award, but has not, with reasonable diligence, 
been able to complete the works, may adjourn any proceedings 
taken before them for punishing the offence, and, if the works 
are completed within a reasonable time, no penalty shall be 
inflicted. 

(4.) No person shall be precluded by any agreement from 
doing, or be liable under any contract to any penalty or 
forfeiture for doing, such acts as may be necessary in order to 
comply with the provisions of this section. 


This section presupposes a state of things which the mine 
owner has power to remedy; and in the case of a mine being 
dangerous from a cause which the mine owner is powerless to 
remedy, such as an accumulation of water in an adjoining mine, 
an inspector has no power as an alternative to order the with- 
drawal of the workmen. The remedy in such a case is under 


1 This provision enables an inspec- 2 The provisions with reference to 
tor to interfere when it appears to arbitration are contained in sec. 47. 
him that a manager has more mines 3 See sec. 59. 
under his control than he can safely 4 Reg. v. Spon Lane Colliery Co., 


manage. (Home Secretary’s Instruc- 1878, 3 Q. B. D. 673. 
tions to Mining Inspectors, p. 11.) 


323 


Notice by 
inspector of 
causes of 
danger not 
expressly 
provided 
against. 


324 


Annual reports 
of inspectors. 


Special reports 
of inspectors. 


Formal in- 
vestigation 
when directed 
by Secretary 
of State. 


REGULATION AND INSPECTION OF MINES 


sec. 49, rule 7, but under that section the inspector has no power 
to interfere. 

The words “or manager” do not occur in sec. 19 of the Metal- 
liferous Mines Act after “owner or agent”; and the time for stating 
objections to remedy matters complained of is twenty days, as is 
also the time allowed for remedy. 


48. Every inspector of a district under this Act shall make 
an annual report of his proceedings during the preceding year 
to a Secretary of State, which report shall be laid before both 
Houses of Parliament.” 

44. Where in any mine an explosion or accident has 
caused loss of life or personal injury to any person, a Secretary 
of State may at any time direct an inspector to make a special 
report with respect to the explosion or accident.* 

45.4! Where it appears to a Secretary of State that a 
formal investigation of any explosion or accident and of its 
causes and circumstances is expedient, the Secretary of State 
may direct such investigation to be held, and with respect to 
any such investigation the following provisions shall have 
effect :— 

(1.) The Secretary of State may appoint a competent person 
to hold the investigation, and may appoint any person 
or persons possessing legal or special knowledge to act 
as assessor or assessors in holding the investigation. 

(2.) The person or persons so appointed (hereinafter 
called the Court) shall hold the investigation in open 
court, In such manner and under such conditions as the 
Court may think most effectual for ascertaining the 
causes and circumstances of the explosion or accident, 
and enabling the Court to make the report in this section 
mentioned. 

3.) The Court shall have for the purpose of the investiga- 
tion all the powers of a Court of summary jurisdiction ® 
when acting as a Court in hearing informations for 
offences against this Act, and all the powers of an 
inspector under this Act, and in addition the following 
powers ; namely,— 

(a) Power to enter and inspect any place or building 
the entry or inspection whereof appears to the Court 
requisite for the said purpose : 

(b) Power, by summons signed by the Court, to 
require the attendance of all such persons as it 


1 Reg. v. Spon Lane Colliery Co., 8 See sec. 46 as to publication; Met. 
1878, 3 Q. B. D. 673. Min. Act, s. 20. 
*'The report should be sent in * There is no provision under the 


not later than 31st March (Home Met. Min. Act respecting formal in- 
Secretary’s Instructions to Mining — vestigation. 
Inspectors, p. 11). See Met. Min. ° For its constitution and powers, 
PNG, i; P20), see sec. 67. 
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thinks fit to call before it and examine for the said 
purpose, and for that purpose to require answers or 
returns to such inquiries as it thinks fit to make: 

(c) Power to require the production of all books, 
papers, and documents which it considers important 
for the said purpose : 

(dz) Power to administer an oath and require any 
person examined to make and sign a declaration of 
the truth of the statements made by him in his 
examination : 

(4.) Persons attending as witnesses before the Court shall 
be allowed such expenses as would be allowed to wit- 
nesses attending before a Court of Record; and in case 
of dispute as to the amount to be allowed, the same 
shall be referred by the Court to a master! of one of Her 
Majesty’s superior Courts, who on request, signed by the 
Court, shall ascertain and certify the proper amount of 
the expenses : 

(5.) The Court holding an investigation under this section 
shall make a report to the Secretary of State, stating the 
causes of the explosion or accident and its circumstances, 
and adding any observations which the Court thinks 
right to make: 

(6.) All expenses incurred in and about an investigation 
under this section (including the remuneration of any 
person appointed to act as assessor) shall be deemed to 
be part of the expenses of the Secretary of State in the 
execution of this Act. 

(7.) Any person who without reasonable excuse (proof 
whereof shall lie on him) either fails, after having had 
the expenses (if any) to which he is entitled tendered to 
him, to comply with any summons or requisition of a 
Court holding an investigation under this section, or 
prevents or impedes the Court in the execution of its 
duty, shall for every such offence be liable to a fine 
not exceeding £10, and in the case of a failure to 
comply with a requisition for making any return or pro- 
ducing any document shall be liable to a fine not 
exceeding £10 for every day that such failure con- 


tinues : 
46. The Secretary of State may cause any special report Publication of 
of an inspector or any report of a Court under this part of this reports. 


Act to be made public at such time and in such manner as he 
may think fit.” 


Arbitration 
4'7, With respect to arbitrations under this Act, the follow- Provisions as 
ing provisions shall have effect :— to arbitrations. 


(1.) The parties to the arbitration are in this section 
to be the owner agent or manager of the mine on 
the one hand, and the inspector of mines (on behalf 
of the Secretary of State) on the other: 


1 Auditor of the Sheriff Court, s. 76. 2 Met. Min. Act, s. 20. 
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(2.) Each of the parties to the arbitration may, within 
fourteen! days after the date of the reference, appoint 
an arbitrator : 

(3.) No person shall act as arbitrator or umpire under this 
Act who is employed in or in the management of or is 
interested in the mine to which the arbitration relates : 

(4.) The appointment of an arbitrator under this section 
shall be in writing, and notice of the appointment shall 
be forthwith sent to the other party to the arbitration, 
and shall not be revoked without the consent of that party: 

(5.) The death removal or other change in any of the 
parties to the arbitration shall not affect the proceedings 
under this section : 

(6.) If within the said fourteen? days either of the parties 
fails to appoint an arbitrator, the arbitrator appointed by 
the other party may proceed to hear and determine the 
matter in difference, and in that case the award of the 
single arbitrator shall be final : 

(7.) If before an award has been made any arbitrator 
appointed by either party dies or becomes incapable to 
act, or for seven® days refuses or neglects to act, the 
party by whom such arbitrator was appointed may 
appoint some other person to act in his place; and if he 
fails to do so within seven days after notice in writing 
from the other party for that purpose, the remaining 
arbitrator may proceed to hear and determine the matter 
in difference, and in that case the award of the single 
arbitrator shall be final : 

(8.) In either of the foregoing cases where an arbitrator 
is empowered to act singly, on one of the parties failing 
to appoint, the party so failing may, before the single 
arbitrator has actually proceeded in the arbitration, 
appoint an arbitrator, who shall then act as if no failure 
had occurred : 

(9.) If the arbitrators fail to make their award within 
twenty-one days after the day on which the last of them 
was appointed, or within such extended time (if any) 
as may have been appointed for that purpose by both 
arbitrators under their hands, the matter in difference 
shall be determined by the umpire appointed as herein- 
after mentioned : 

(10.) The arbitrators, before they enter on the matter re- 
ferred to them, shall appoint by writing under their hands 
an umpire to decide on points on which they may differ : 

(11.) If the umpire dies or becomes incapable of acting 
before he has made his award, or refuses to make his 
award within a reasonable time after the matter has been 
brought within his cognizance, the persons or person 
who appointed such umpire shall forthwith appoint 
another umpire in his place : 


' Twenty-one days under the Act 3 Fourteen days under the Act of 
of 1872. 1872. 


2 Ib. 
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(12.) If the arbitrators refuse or fail or for seven days after 
the request of either party neglect to appoint an umpire, 
then on the application of either party an umpire may 
be appointed by the chairman of the General or Quarter 
Sessions of the Peace, within the jurisdiction of which 
the mine or any shaft of the mine is situate : 

(13.) The decision of every umpire on the matters referred 
to him shall be final : 

(14.) If a single arbitrator fails to make his award within 
twenty-one days after the day on which he was appointed, 
the party who appointed him may appoint another 
arbitrator to act in his place: 

(15.) Arrangements shall whenever practicable be made 
for the matter in difference being heard at the same time 
before the arbitrators and the umpire: ! 

(16.) The arbitrators and the umpire or any of them may 
examine the parties and their witnesses on oath, and may 
also consult any counsel engineer or scientific person 
whom they may think it expedient to consult : 

(17.) The payment, if any, to be made to any arbitrator or 
umpire for his services shall be fixed by the Secretary 
of State, and together with the costs of the arbitration 
and award shall be paid by the parties or one of them 
according as the award may direct. Such costs may be 
taxed by a master of one of Her Majesty’s superior 
Courts, who, on the written application of either of the 
parties, shall ascertain and certify the proper amount 
thereof. The amount, if any, payable by the Secretary of 
State shall be paid as part of the expenses of inspectors 
under this Act. The amount, if any, payable by the owner 
agent or manager may in the event of non-payment, be 
recovered in the same manner as fines under this Act: 

(18.) Every person who is appointed an arbitrator under 
this section shall be a practical mining engineer or a 
person accustomed to the working of mines, and every 
person who is appointed an umpire under this section 
shall be a County Court judge, a police or stipendiary 
magistrate, a recorder of a borough, or a registrar of a 
County Court, but when an award has been made under 
this section the arbitrator or umpire who made it shall 
be deemed to have been duly qualified as provided by 
this section. 


A Sheriff or Sheriff-Substitute alone is eligible for the appoint- 
ment of umpire in Scotland.2 The questions which fall to be 
determined by arbitration under this section are : (@) division of the 
mine into parts, sec. 19; (6) objections to remedy matters of com- 
plaint by an inspector in respect of danger or defect in the mine, 
or connected with the control, management, or direction thereof, 
sec. 42; (c) objections to the amendment of special rules, sec. 53. 


1 Not in the Act of 1872. 3 See Chisholm, Coal Min. Act, 
2 Sec. 76, infra. p. 82. 
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The duty of an arbitrator is limited to determining whether 
the matter complained of by the inspector is dangerous and ought 
to be remedied, and he has no power to determine what is the 
proper remedy, or to direct that any particular remedy be adopted.* 

The provisions of the Metalliferous Mines Act (s. 21) are 
almost the same as those in the Coal Mines Regulation Act, but 
there are the following differences. The manager of a metalliferous 
mine is not to be a party to an arbitration. Twenty-one days is 
allowed after the reference for appointment of an arbitrator. 
Fourteen days is allowed for refusal by an arbitrator to act in 
place of seven. There is no provision for the matter in dispute 
being heard before arbitrators and the umpire. Lastly, the umpire 
must be a practical mining engineer, and not the Sheriff, as in the 
case of a coal mine. 


Coroners 


48. With respect to coroners’ inquests on the bodies of 
persons whose death may have been caused by explosions or 
accidents in or about mines, the following provisions shall have 
effect : °— 

(1.) Where a coroner holds an inquest on the body of any 
person whose death may have been caused by any ex- 
plosion or accident, of which notice is required by this 
Act to be given to the inspector of the district, the 
coroner shall adjourn the inquest unless an inspector, or 
some person on behalf of a Secretary of State, is present 
to watch the proceedings : 

(2.) The coroner, at least four days before holding the 
adjourned inquest, shall send to the inspector for the 
district notice in writing of the time and place of hold- 
ing the adjourned inquest : 

(3.) The coroner, before the adjournment, may take evidence 
to identify the body, and may order the interment 
thereof : 

(4.) If an explosion or accident has not occasioned the 
death of more than one person, and the coroner had sent 
to the inspector of the district notice ® of the time and 
place of holding the inquest at such time as to reach the 
inspector not less than twenty-four hours before the time 
of holding the same, it shall not be imperative on him to 
adjourn the inquest in pursuance of this section, if the 
majority of the jury think it unnecessary so to adjourn : 

(5.) An inspector shall be at liberty at any such inquest to ~ 
examine any witness, subject nevertheless to the order of 
the coroner : 

(6.) Where evidence is given at an inquest at which an 
inspector is not present of any neglect as having caused 


1 Home Secretary v. Fletcher, 1887, secution without the consent of the 
ifs} (@), 13}, 1D), BBY). Secretary of State, s. 65. 
2 A coroner is not liable to pro- SySeeiset. (a: 
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or contributed to the explosion or accident, or of any 
defect in or about the mine appearing to the coroner or 
jury to require a remedy, the coroner shall send to the 
inspector of the district notice in writing of such neglect 
or defect : 

(7.) Any person having a personal interest in or employed 
in or in the management of the mine in which the 
explosion or accident occurred shall not be qualified to 
serve on the jury empannelled on the inquest; and it 
shall be the duty of the constable or other officer not to 
summon any person disqualified under this provision, 
and it shall be the duty of the coroner not to allow any 
such person to be sworn or to sit on the jury: 

(8.) Any relative of any person whose death may have 
been caused by the explosion or accident with respect to 
which the inquest is being held, and the owner agent or 
manager of the mine in which the explosion or accident 
occurred, and any person appointed by the order in writ- 
ing of the majority of the workmen employed at the said 
mine, shall be at liberty to attend and examine any 
witness, either in person or by his counsel, solicitor, or 
agent, subject nevertheless to the order of the coroner. 

Every person who fails to comply with the provisions of 

this section shall be guilty of an offence against this Act.} 


The provisions of the Metalliferous Mines Acts are similar, 
with the exception that forty-eight hours is substituted for 
twenty-four in subsec. 4, and that there is no subsee. 8. 


IPA OL, 
RULEs. 
General Rules. 


49. The following general rules shall be observed, so far 

as is reasonably practicable, in every mine : °— 

The words “reasonably practicable” apply to all the rules 
in this section. They only apply to cases in which physical or 
engineering difficulties prevent the rules from being carried out, 
and not to the difficulty of working the mine as a profitable 
concern.® 


Rule 1.4 An adequate amount of ventilation shall be con- 
stantly produced in every mine to dilute and render harmless 
noxious gases to such an extent that the working places of the 
shafts, levels, stables, and workings of the mine, and the 
travelling roads to and from those working places, shall be in a 
fit state for working and passing therein. 


1 See sec. 59. 3 Wales v. Thomas, 1885, 16 Q. B. 
2 See sec. 50 and relative notes for D. 340. 
non-observance and secs. 59, 60 for 4 Met. Min. Act,s.23, rule 1. The 
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In the case of mines required by this Act to be under the 
control of a certificated manager, the quantity of air in the 
respective splits or currents shall at least once in every month 
be measured and entered in a book to be kept for the purpose 
at the mine. 


To comply with this provision, ventilation must be produced 
even during the temporary suspensions of actual work, as on 
Sundays. Nor is it a sufficient compliance to cause ventilation 
to pass along the working places and travelling roads; for so 
much of the mine must be kept ventilated as to render the work- 
ing places and travelling roads safe.2 A manager is guilty of an 
offence if he does not use all resources at his command to improve 
the ventilation of an imperfectly ventilated mine ;? and an agent 
is liable to be convicted for failure to comply with this rule, 
unless he gives evidence that he has enforced it to the best of his 
ability.* Where a complaint is made under this rule, some 
specification of the alleged fault in the system of ventilation is 
necessary.° 


Rule 2. Where a fire is used for ventilation in any mine 
newly opened after the passing of this Act,® the return air, 
unless it be so diluted as not to be inflammable, shall be 
carried off clear of the fire by means of a dumb drift or 
airway. 

Rule 3. Where a mechanical contrivance for ventilation is 
introduced into any mine after the commencement of this Act, 
it shall be in such position and placed under such conditions 
as will tend to ensure its being uninjured by an explosion. 

Rule 4. A station or stations shall be appointed at the 
entrance to the mine, or to different parts of the mine, as the 
case may require; and the following provisions shall have 
effect :— 

(i.) As to inspection before commencing work ; *— 

A competent person or competent persons appointed by the 
owner agent or manager for the purpose not being contractors 
for getting minerals in the mine shall, within such time im- 
mediately before the commencement of each shift as shall be 
fixed by special rules made under this Act, inspect every part 
of the mine situate beyond the station or each of the stations, 


' Knowles v. Dickinson, 1860, 2 E. 616 Sept. 1887. See sec. 2, supra, 


& E. 705. p. 293. 
2 Brough v. Homfray, 1868, L. R. 3 * Employers held liable in damages 
ORD ails to men for failing to have a pit in- 
® Hall v. Hopwood, 1879, 49 L. J. spected, so that the men could not go 
MC; 17, down to lift their graith, there being 
4 Wynne v. Forrester, 1879, 5 C. P. a dispute which threatened to end in 
D. 361. a strike. Shiels v. Dunn’s Trs., 1887, 


5 Roberts v. Atkinson, 1890, 18 R. 3.8. L. Rev. 114; a Sheriff Court 
(Gn Gn) Sh case. 
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and in which workmen are to work or pass during that shift, 
and shall ascertain the condition thereof so far as the presence 
of gas ventilation, roof and sides, and general safety are 
concerned, 

No workman shall pass beyond any such station until the 
part of the mine beyond that station has been so examined and 
stated by such competent person to be safe. 

The inspection shall be made with a locked safety lamp, 
except in the case of any mine in which inflammable gas has 
not been found within the preceding twelve months. 

A report specifying where noxious or inflammable gas, if 
any, was found present, and what defects (if any) in roofs or 
sides, and what (if any) other source of danger were or was 
observed, shall be recorded without delay in a book to be kept 
at the mine for the purpose, and accessible to the workmen, 
and such report shall be signed by, and so far as the same 
does not consist of printed matter shall be in the handwriting 
of the person who made the inspection.! - 

For the purpose of the foregoing provisions of this rule, two 
or more shifts succeeding one another without any interval are 
to be deemed to be one shift. 

(ii.) As to inspection during shifts : 

A similar inspection shall be made in the course of each 
shift of all parts of the mine in which workmen are to work or 
pass during that shift, but it shall not be necessary to record a 
report of the same in a book: Provided that in the case of a 
mine worked continuously throughout the twenty-four hours 
by a succession of shifts, the report of one of such inspections 
shall be recorded in manner above required.” 


It is advisable, though not apparently obligatory, to record the 
report specified in subsec. (i), even where none of the dangers 
referred to are found.’ 


Rule 5. A competent person or competent persons ap- 
pointed by the owner agent or manager for the purpose, shall, 
once at least in every twenty-four hours, examine the state of 
the external parts of the machinery, the state of the guides 
and conductors in the shafts, and the state of the head-gear, 
ropes, chains, and other similar appliances of the mine which 
are in actual use both above ground and below ground, and 
shall once at least in every week examine the state of the 
shafts by which persons ascend or descend ; and shall make a 
true report of the result of such examination, and every such 
report shall be recorded without delay in a book to be kept at 
the mine for the purpose, and shall be signed by the person 
who made the inspection. 

Rule 6. Every entrance to any place which is not in actual 
use or course of working and extension, shall be properly fenced 
across the whole width of the entrance, so as to prevent persons 
inadvertently entering the same. 


1 See general rule 37, infra, as to 2 See general rule 12 (), p. 334. 
report books, p. 341. 3 Chisholm, Coal Min. Act. p. 89. 
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The term “inadvertently” is usually construed as meaning 
“innocently.” 1 


Rule 7. If at any time it is found by the person for the 
time being in charge of the mine, or any part thereof,” that by 
reason of inflammable gases prevailing in the mine, or that 
part thereof, or of any cause whatever,’ the mine or that part 
is dangerous, every workman shall be withdrawn from the 
mine or part so found dangerous, and a competent person 
appointed for the purpose shall inspect the mine or part so 
found dangerous, and if the danger arises from inflammable 
gas shall inspect the mine or part with a locked safety lamp ; 
and in every case shall make a true report of the condition of 
the mine or part; and a workman shall not, except in so far 
as is necessary for inquiring into the cause of danger or for the 
removal thereof, or for exploration, be readmitted into the mine, 
or part so found dangerous, until the same is stated by the 
person appointed as aforesaid not to be dangerous. Every such 
report shall be recorded in a book which shall be kept at the 
mine for the purpose, and shall be signed by the person who 
made the inspection.* 


This rule leaves the question of danger or no danger to the 
discretion of the person in charge of the mine. Further, it does 
not give the district inspector any right of interference ; his remedy 
is under sec. 42.5 


Rule 8. No lamp or light other than a locked safety lamp 
shall be allowed or used— 

(a) In any place in a mine in which there is likely to be 
any such quantity of inflammable gas as to render the use 
of naked lights dangerous ; or 

(b) In any working approaching near a place in which 
there is likely to be an accumulation of inflammable gas. 

And when it is necessary to work the coal in any part of a 
ventilating district® with safety lamps, it shall not be allowable 
to work the coal with naked lights in another part of the same 
ventilating district situated between the place where such 
lamps are being used and the return airway. 

Rule 9. Wherever safety lamps are used, they shall be so 
constructed that they may be safely carried against the air 
current ordinarily prevailing in that part of the mine in which 
the lamps are for the time being in use, even though such 
current should be inflammable. 


' Simpson v. Moore, 1874, 3 Coup. 3 Sec. 42, p. 323 ut sup. 
26; Hogg v. Waldie, 1886, 24 S. L. * See general rule 37, infra. 


R. 14. ° Reg. v. Spon Lane Colliery Co., 
2 In Wales v. Thomas, 1885, 16 Q. 1878, 3 Q. B. D. 673. 
B. D. 340, “part of a mine” was con- 6 The meaning of this term is stated 


strued so as to mean such part of a in general rule 12 (k) and (J). 
mine as could be treated by the 
statute as a separate mine. 
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“The source of light within the lamp should be unable, under 
any circumstances at all likely to occur in working coal, to cause 
the ignition of an inflammable mixture of fire damp and air, even 
when this is passing at a high velocity.” ! 


Rule 10. In any mine or part of a mine in which safety 
lamps are required by this Act or by the special rules made in 
pursuance of this Act to be used— 

(i.) A competent person appointed by the owner agent or 
manager for the purpose, shall, either at the surface or at 
the appointed lamp station, examine every safety lamp 
immediately before it is taken into the workings for use, 
and ascertain it to be in safe working order and securely 
locked; and such lamps shall not be used until they have 
been so examined and found in safe working order and 
securely locked: ? 

(ii.) A safety lamp shall not be unlocked except either at 
the appointed lamp station or for the purpose of firing 
a shot, in conformity with the provisions hereinafter 
contained : 

(iu1.) A person, unless he has been appointed either for the 
purpose of examining safety lamps, or for the purpose of 
firing shots, shall not have in his possession any con- 
trivance for opening the lock of any safety lamp: 

(iv.) A person shall not have in his possession any lucifer 
match or apparatus of any kind for striking a light, 
except within a completely closed chamber attached to 
the fuse of the shot. 

Rule 11. Where safety lamps are required to be used, the 
position of the lamp stations for lighting or relighting the 
lamps shall not be in the return air. 

Rule 12. Any explosive substance shall only be used in the 
mine below ground as follows :— 

(a) It shall not be stored in the mine: 

(b) It shall not be taken into the mine, except in car- 
tridges in a secure case or canister containing not more 
than five pounds : 

Provided that on the application of the owner, agent, 
or manager of any mine, the Secretary of State may 
by order exempt such mine from so much of this 
rule as forbids taking an explosive substance into 
the mine except in cartridges. 

(c) A workman shall not have in use at one time in any 
one place more than one of such cases or canisters : 

(d) In the process of charging or stemming for blasting, 
a person shall not use or have in his possession any 
iron or steel pricker, scraper, charger, tamping rod, 


1 Report of Royal Commissioners employed by the owner to give out 
on Accidents in Mines, 1886, p. 66. locked lamps, and he gave some out 

2 Dickenson v. Fletcher, 1873, L. R. unlocked ; the owner was not liable 
9 C. P.1. A competent person was toa penalty (under the Act 1860). 
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or stemmer, nor shall coal or coal dust be used for 
tamping :! 


(ec) No explosive shall be forcibly pressed into a hole of 


insufficient size, and, when a hole has been charged, the 
explosive shall not be unrammed, and no hole shall be 
bored for a charge at a distance of less than six inches 
from any hole where the charge has missed fire : 


(7) In any place in which the use of a locked safety lamp 


is for the time being required by or in pursuance of this 
Act, or which is dry and dusty, no shot shall be fired 
except by or under the direction of a competent person 
appointed by the owner agent or manager of the mine, 
and such person shall not fire the shot or allow it to be 
fired until he has examined both the place itself where 
the shot is to be fired, and all contiguous accessible 
places of the same seam within a radius of twenty yards, 
and has found such place safe for firing: 


(g) If in any mine, at either of the four inspections under 


rule 4 recorded last before a shot is to be fired, inflam- 
mable gas has been reported to be present in the venti- 
lating district? in which the shot is to fired, the shot 
shall not be fired— 

(1.) Unless a competent person, appointed as afore- 
said, has examined the place where gas has been 
so reported to be present, and has found that such 
gas has been cleared away, and that there is not at 
or near such place sufficient gas issuing or accumu- 
lated to render it unsafe to fire the shot; or 

(2.) Unless the explosive employed in firing the shot 
is so used with water or other contrivance as to pre- 
vent it from inflaming gas, or is of such a nature 
that it cannot inflame gas : 


(h) If the place where a shot is to be fired is dry and 


dusty, then the shot shall not be fired unless one of the 
following conditions is observed, that is to say 
(1.) Unless the place of firing and all contiguous 
accessible places within a radius of twenty yards 
therefrom are at the time of firing in a wet state 
from thorough watering or other treatment equi- 
valent to watering, in all parts where dust is lodged, 
whether roof, floor, or sides ; or 
(2.) In the case of places in which watering would 
injure the roof or floor, unless the explosive is so 
used with water or other contrivance as to prevent 


1 An iron or steel pricker with a 
copper head is deemed an iron or 
steel pricker within this provision, 
and is consequently prohibited (Home 
Secretary’s Instructions to Mining In- 
spectors, p. 7). See Cook v. Stark, 
1886, 14 R. 1, where an ordinary 
quarry labourer, who, along with a 
skilled quarryman appointed by the 


manager, was employed in extricating 
an unusually large unexploded blast 
charge, and was injured byanexplosion 
probablycaused bytheskilledworkman 
having used a steel jumper instead of 
a copper needle, was not barred by 
contributory negligence from obtain- 
ing damages against his employer. 
? See subhead (k). 
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Secretary of State. 


it from inflaming gas or dust, or is of such a nature 
that it cannot inflame gas or dust: 

(7) If such dry and dusty place is part of a main haulage 
road, or is a place contiguous thereto, and showing dust 
adhering to the roof and sides, no shot shall be fired 
there unless— 

(1.) Both the conditions mentioned in subhead (h) 
have been observed ; or 

(2.) Unless such one of the conditions mentioned in 
subhead (hk) as may be applicable to the particular 
place has been observed, and moreover all workmen 
have been removed from the seam in which the 
shot is to be fired, and from all seams communicat- 
ing with the shaft on the same level, except the 
men engaged in firing the shot, and such other per- 
sons, not exceeding ten, as are necessarily employed 
in attending to the ventilating furnaces, steam 
boilers, engines, machinery, winding apparatus, 
signals, or horses, or in inspecting the mine : 

(k) In this Act “ventilating district” means such part of 
a seam as has an independent intake commencing from 
a main intake air course, and an independent return 
airway terminating at a main return air course; and 
‘main haulage road” means a road which has been, or 
for the time being is, in use for moving trams by steam 
or other mechanical power : 

(2) Where a seam of a mine is not divided into separate 
ventilating districts the provisions in this Act relating 
to ventilating districts shall be read as though the word 
“seam” were substituted for the words “ ventilating 
district ” : 

(m) So much of this rule as requires the explosive sub- 
stance taken into the mine to be in cartridges, and so 
much of the provisions of subhead (/) as relates to a 
dry and dusty place, and the provisions (g), (2), (2), (4), 
and (2) shall not apply to seams of clay or stratified 
ironstone which are not worked in connection with 
any coal seam, and which contain no coal in the 
working. 


Only the first five subheads (a) to (e) are embodied in rule 2 
of the Metalliferous Mines Act, nor are the terms of the rule so 
explicit as those of the Coal Mines Regulation Act. 
points of difference are: that only four pounds of an explosive 
substance are allowed to be taken into a metalliferous mine, no 
exception being allowed by the Secretary of State; and that the 
use of an iron or steel pricker may be dispensed with by the 
The Secretary of State may exempt slate 
mines from the regulations relative to the use of explosives 
contained in the Metalliferous Mines Act. 


The chief 


1 Slate Mines (Gunpowder) Act, 1882, 45 Vict. c. 3. 
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A linen bag was held not to be a “case” under rule 2 of the 
Metalliferous Mines Act, that term being construed to mean 
something substantial of the nature of a canister." 

It will be observed that seams of clay or stratified ironstone 
not worked in connection with any coal seam,and which contain 
no coal in the working, are exempted from the provisions requiring 
explosive substances to be taken into the mine in cartridges (7). 
The provisions of subhead (4) are not applicable (i.) to mines 
which do not contain inflammable gas, and which are not dry and 
dusty ; (ii.) to seams of clay or stratified ironstone specified in sub- 
sec. (m); and the alternative precautions specified are in addition 
to those of subhead (f). The provisions of subhead (7) are 
additional to, and do not supersede those in subheads (/) and (g). 

Where a magazine or store is established by the owner for the 
purpose of any mine governed by either Act, the Secretary of State 
may direct an inspector under either Act to act with respect to 
such magazine or store as a Government inspector under the 
Explosives Act, 18752 and may revoke any such order. And 
such inspector, while such order is in force, has for that purpose 
the same powers and authorities as he has under the Coal Mines 
Regulation Act and the Metalliferous Mines Act, and also the 
powers and authorities of a Government inspector under the 
Explosives Act, 1875. 


Rule 13.3 Where a place is likely to contain a dangerous 
accumulation of water, the working approaching that place 
shall not at any point within forty yards of that place exceed 
eight feet in width, and there shall be constantly kept at a 
sufficient distance, not being less than five yards, in advance, 
at least one bore-hole near the centre of the working, and suffi- 
cent flank bore-holes on each side. 

Rule 14. Every underground plane on which persons travel, 
which is self-acting or worked by an engine windlass or gin, 
shall be provided (if exceeding thirty yards in length) with 
some proper means of communicating distinct and definite 
signals between the stopping places and the ends of the plane, 
and shall be provided in every case, with sufficient man-holes 
for places of refuge, at intervals of not more than twenty 
yards, or if there is not room for a person to stand between 
the side of a tub and the side of the plane, then (unless the 
tubs are moved by an endless chain or rope) at intervals of not 
more than ten yards.4 


' Foster v. Diphwys Casson Slate Explosives. See App. C for secs. of 
Co., 1887, 18 Q. B. D. 428. the Explosives Act. See sec. 83, infra. 
238 Vict. c. 17. See the official 3 Not in Met. Min. Act. 
guide book to this Act, by Col. V. D. * Rule 3 of the Met. Min. Act is 
Majendie, C.B., H. M. Inspector of similar, without the last clauses. 
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In a case under a similar provision of the Act of 1872, 
opinions were expressed that it was sufficient if the man-holes 
were placed upon different sides of the plane, if they were at the 
requisite distance. 


Rule 15. Every road on which persons travel underground 
where the load is drawn by a horse or other animal shall be 
provided, at intervals of not more than fifty yards, with suffi- 
cient man-holes, or with places of refuge, and every such place 
of refuge shall be of sufficient length, and at least three feet in 
width, between the waggons running on the road and the side 
of such road. There shall be at least two proper travelling 
ways into every steam engine room and boiler gallery. 


Lord Justice-Clerk Kingsburgh was of opinion that the mouths 
of cross roads which led off the main level of a mine, and which 
were within fifty yards of each other, were to be considered “ man- 
holes or places of refuge.” ? 

The corresponding rule (4) of the Metalliferous Mines Act only 
applies where the produce of the mine is more than ten tons per 
hour. The space allowed between places of refuge is one hundred 
yards; and the Secretary of State may require an inspector to 
certify whether the produce exceeds the said amount. 


Rule 16.° Every man-hole and every place of refuge shall 
be constantly kept clear, and no person shall place anything in 
any such man-hole or place of refuge. 

Rule 17.4 Every travelling road on which a horse or other 
draught animal is used underground shall be of sufficient 
dimensions to allow the horse or other animal to pass without 
rubbing against the roof or timbering. 

Rule 18.5 The top of every shaft® which for the time 
being is out of use, or used only as an air shaft, shall be and 
shall be kept securely fenced. 

Rule 19.7 The top and all entrances between the top and 
bottom, including the sump, if any, of every working ventilat- 
ing or pumping shaft shall be properly fenced, but this shall 
not be taken to forbid the temporary removal of the fence for 
the purpose of repairs or other operations, if proper precautions 
are used. 


A case occurred under this rule, where the special rules also 
provided that the “ pithead man shall see that no rails are laid up 


1 Wilson v. Wishaw Coal Co., 1883, 
10 R. 1021. See M‘Millan v. Baird & 
Co., 1890, 6S. L. Rev. 247 (a Sheriff 
Court case), as to what is considered 
a “travelling road” under this 
section. 

2 Hughes v. Clyde Coal Co., 1891, 
19 R. 343. 


a2 


> Met. Min. Act, rule 5. 

4 Not in Met. Min. Act. 

5 Met. Min. Act, rule 6. 

6 Includes pit, s. 75. See sec. 37 as 
to fencing of abandoned mines. 

7 Met. Min. Act, rule 7. No men- 
tion of sump. 
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to the mouth of the shaft without some provision being made to 
prevent waggons being pushed into the shaft.” At the mouth of 
a pit which was being sunk to a greater depth there was no 
fencing, except that there was a moveable wooden block upon the 
rails leading to the pit mouth, which it was the duty of the pit- 
headman not to remove unless he was satisfied that the covering 
table was on the pit mouth. It was held that this arrangement 
was not in breach of the statutory rules. It was held in a case 
before the passing of the Act of 1887 that where a man coming up 
a pit, the top of which was properly fenced, left a gate open, anda 
trespasser on the colliery premises, who was in a state of intoxica- 
tion, fell down the pit and was killed, the owners were not lable 
in damages, either under the statute or at common law.” 


Rule 20.2 Where the natural strata are not safe, every 
working or pumping shaft shall be securely cased lined or 
otherwise made secure.* 

Rule 21.5 The roof and sides of every travelling road and 
working place shall be made secure, and a person shall not, 
unless appointed for the purpose of exploring or repairing, 
travel or work in any such travelling road or working place 
which is not so made secure. 

Rule 22.5 Where the timbering of the working places is 
done by the workmen employed therein, suitable timber shall 
be provided at the working place, gate end, pass bye,® siding 
or other similar place in the mine convenient to the workmen, 
and the distance between the sprags or holing props where 
they are required shall not exceed six feet or such less dis- 
tance as may be ordered by the owner agent or manager. 

Rule 23.7 Where there is a downeast and furnace shaft to 
the same seam, and both such shafts are provided with 
apparatus in use for raising and lowering persons, every 
person employed in the mine shall, on giving reasonable 
notice, have the option of using the downcast shaft. 

Rule 24. In any mine which is usually entered by means 
of machinery, a competent male person not less than twenty- 
two years of age shall be appointed for the purpose of working 
the machinery which is employed in lowering and raising 
persons therein, and shall attend for that purpose during the 
whole time that any person is below ground in the mine. 

Where any shaft, plane, or level is used for the purpose of 
communication from one part to another part of a mine, and 


1M‘Gill v. Bowman, 1890, 18 R. *#See Mellors v. Shaw, 1861, 1 B. 
206. See Ritchie v. Kinneil Coal, etc. & S. 4387, as to owner’s liability at 
Co., 1892, 8 S. L. Rev. 329 (a Sheriff common law for defective lining. 
Court case), as to alleged breach of 5 Not in Met. Min. Act. 
this rule and relative special rules. ° “Tie” has the same meaning as 

* Sinnerton v. Merry, 1886, 13 R. pass bye. Chisholm, Coal Min, Act, 
1012. p. 104, 

3 Met. Min. Act, rule 8. 7 Rule 9 of Met. Min. Act. 
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persons are taken up or down or along such shaft, plane, 
or level by means of any engine, windlass, or gin, driven or 
worked by steam or any mechanical power, or by an animal, or 
by manual labour, the person in charge of such engine, wind- 
lass, or gin, or of any part of the machinery, ropes, chains, or 
tackle connected therewith must be a competent male person 
not less than eighteen years of age. 

Where the machinery is worked by an animal, the person 
under whose direction the driver of the animal acts, shall 
for the purposes of this rule, be deemed to be the person in 
charge of the machinery. 


It is no answer to a charge against an engineman absenting 
himself from work that he had intrusted the management of the 
winding machine to an unskilled pitman.? 

In a metalliferous mine, the limit of age in the person in 
charge of machinery is eighteen years; and the driver of an 
animal working an engine must not be under twelve years of age, 
sec. 7. 


Rule 25. Every working shaft used for the purpose of 
drawing minerals or for the lowering or raising of persons 
shall, if exceeding fifty yards in depth, and not exempted in 
writing by the inspector of the district, be provided with 
euides and some proper means of communicating distinct and 
definite signals from the bottom of the shaft and from every 
entrance for the time being in use between the surface and the 
bottom of the shaft to the surface, and from the surface to 
the bottom of the shaft and to every entrance for the time 
being in use between the surface and the bottom of the shaft. 


Rule 10 of the Metalliferous Mines Act contains similar pro- 
visions. The shaft of a lead mine was completed, and a tunnel 
driven from the bottom of it for the purpose of arriving at the 
ore, but no ore had been gotten. The men employed in the mine 
were drawn up the shaft in a bucket unprovided with guides. It 
was held that the shaft was “a going shaft” within the meaning 
of the rule, and therefore that the owners were hable to be 
convicted of an offence, they having failed to provide guides.” 


Rule 26.2 If in any mine the winding apparatus is not pro- 
vided with some automatic contrivance to prevent overwinding, 
then the cage, when men are being raised, shall not be wound 
up at a speed exceeding three miles an hour, after the cage has 
reached a point in the shaft to be fixed by the special rules. 

Rule 27. A sufficient cover overhead shall be used jor 
every cage or tub employed in lowering or raising persons in 


1H, M. Advocate v. Hamilton, 2 Foster v. Hendre Mining Co., 


1874, 3 Coup. 19. SIL Ts I Ale 
3 Not in Met, Min. Act. 
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any working shaft, except where the cage or tub is worked 
by a windlass, or where persons are employed at work in the 
shaft, or where a written exemption is given by the inspector 
of the district. 


Rule 11 of the Metalliferous Mines Act substitutes “when” 
for the words in italics. In a case under that rule, a miner, who 
was working with certain others at the bottom of a mine, got into 
a “skip,” or open box for raising ores, instead of a man-engine 
properly covered in, whilst both the man-engine and the skip were 
at work. It was held that he was guilty of an offence.’ 


Ghee. Rule 28.2 A single linked chain shall not be used for lower- 
ing or raising persons in any working shaft or plane except for 
the short coupling chain attached to the cage or tub. 


Prevention of Rule 29.3 There shall be on the drum of every machine 

rope slipping used for lowering or raising persons, such flanges or horns, and 

on drum. also if the drum is conical, such other appliances as may be 
sufficient to prevent the rope from slipping.* 

Break and Rule 30.5 There shall be attached to every machine 

indicator, worked by steam, water, or mechanical power, and used for 


lowering or raising persons, an adequate break or breaks, and a 
proper indicator (in addition to any mark on the rope) showing 
to the person who works the machine the position of the cage 
or tub in the shaft. 


If the drum is not on the crank shaft, there shall be an 
adequate break on the drum shaft. 


The break must not only be provided, but kept in working 


order; and pumping gear is not a “break” under this section, 
though used as such.® 


Fencing Rule 31.7 Every fly-wheel and all exposed and dangerous 

machinery. parts of the machinery used in or about the mine shall be and 
shall be kept securely fenced. 

Safety valves Rule 32.8 Each steam boiler whether separate or one of a 

and gauges for range shall have attached to it a proper safety valve, and also 

boilers. a proper steam gauge and water gauge, to show respectively 
the pressure of steam and the height of water in each boiler. 

Barometer, etc. Rule 33. A barometer and thermometer shall be placed 


above ground in a conspicuous position near the entrance to 
the mine. 

Stretchers. Rule 34.9 Where persons are employed underground, am- 
bulances or stretchers, with splints and bandages, shall be kept 
at the mine ready for immediate use in case of accident. 


1 Frecheville v, Souden, 1883, 48 > Met. Min. Act, rule 14, without 


1h AR IN, Se ME the last paragraph. 
2 Met. Min. Act, rule 12, with 8 Nimmo v. Clark, 1872, 10 M. 477. 
“load” in place of tub. 7 Met. Min. Act, rule 17. 


3 Ib. rule 13. 8 Ib. rule 18, without the words in 
4 See Baker v. Carter, 1878, 3 Ex. italics. 


D. 132, infra, pp. 342, 348. ® Not in Met. Min. Act. 
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Rule 35.1 No person shall wilfully damage, or without 
proper authority remove or render useless, any fence, fencing, 
man-hole, place of refuge, casing, lining, guide, means of 
signalling, signal, cover, chain, flange, horn, break, indicator, 
steam gauge, water gauge, safety valve, or other appliance or 
thing provided in any mine in compliance with this Act. 

Rule 36.2 Every person shall observe such directions with 
respect to working as may be given to him with a view to 
comply with this Act or the special rules in force in the mine. 

Rule 37.° The books mentioned in these rules shall be 
provided by the owner agent or manager, and the books, or 
a correct copy thereof, shall be kept at the office at the mine, 
and any inspector under this Act, and any person employed in 
the mine or any one having the written authority of any 
inspector or person so employed, may at all reasonable times 
inspect and take copies of and extracts from any such books ; 
but nothing in these rules shall be construed to impose the 
obligation of keeping any such book or a copy thereof for more 
than twelve months after the book has ceased to be used for 
entries therein under this Act. 

Any report by this Act required to be recorded in a book 
may be partly in print (including lithograph) and partly in 
writing. 

Rule 38.2 The persons employed in a mine may from time 
to time appoint two of their number or any two persons, not 
being mining engineers, who are practical working miners, 
to inspect the mine at their own cost, and the persons so 
appointed shall be allowed once at least in every month, 
acompanied, if the owner agent or manager of the mine 
thinks fit, by himself or one or more officers of the mine, to 
go to every part of the mine, and to inspect the shafts, levels, 
planes, working places, return airways, ventilating apparatus, 
old workings, and machinery. Every facility shall be afforded 
by the owner, agent, and manager, and all persons in the mine 
for the purpose of the inspection, and the persons appointed 
shall forthwith make a true report of the result of the inspec- 
tion, and that report shall be recorded in a book to be kept at 
the mine for the purpose, and shall be signed by the persons 
who made the inspection ; and if the report state the existence 
or apprehended existence of any danger, the owner agent or 
manager shall forthwith cause a true copy of the report to be 
sent to the inspector of the district. 
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Rule 39. No person not now employed as a coal or ironstone 
getter shall be allowed to work alone as a coal or ironstone 
getter in the face of the workings until he has had two years’ 
experience of such work under the supervision of skilled work- 
men, or unless he shall have been previously employed for 
two years in or about the face of the workings of a mine,} 

50.2 Every person who contravenes or does not comply 
with any of the general rules in this Act, shall be guilty of 
an offence against this Act; and in the event of any contra- 
vention of or non-compliance with any of the said general 
rules in the case of any mine to which this Act applies, by 
any person whomsoever, the owner agent and manager shall 
each be guilty of an offence against this Act, unless he proves 
that he had taken all reasonable means, by publishing and to 
the best of his power enforcing the said rules as regulations 
for the working of the mine, to prevent such contravention or 
non-compliance. ! 


Under this provision separate proceedings may be taken 
against any two or more co-owners; and it is no defence to a 
summons charging “one of the owners and managers” with an 
offence, that there are other owners not charged with him.? The 
ageut of a coal mine may be convicted although the mine is under 
the control of a duly certified manager It has also been held 
that a certified manager might have been convicted, who, with 
resources at his command, could have improved the condition of 
the mine, although to place it in a perfectly proper condition 
would have entailed an outlay of £200, and his own salary was 
only £1 a week.® A working miner may be convicted as well as 
an owner or agent. In one case information was preferred 
against a part owner of a coal mine. It was proved that the 
general rules were put up in various parts of the mine; that the 
defendant occasionally visited the mine, but resided at a distance, 
and took no part in the management, which was under the 
exclusive control of the certified manager, who was also a part 
owner. The defendant was not examined as a witness, as he 
might have been, but it was admitted that he personally took no 
means to enforce the rules. The Justices dismissed the case. It 


was held that there was evidence from which they might have 


1 See sec. 64 as to misrepresentation 
by parent or guardian, 

2 Met. Min. Actrule19. The words 
in italics are omitted. 

8 R. v. Brown, 1857, 7 B. & B. 757,— 
decision under repealed Act, 18 & 19 
Vict. c. 108, ss. 4, 11. 

4Wynne v. Forrester, 1879, 5 
C. P. D. 361. See also Dickenson v. 


Fletcher, 1873, L. R. 9 CG. B. 1— 
a decision under the repealed Act 
23 & 24 Vict. c. 151, ss. 10, 12; and 
Stokes v. Checkland, 1893, 5 R. (Q. 
B. D.) 240. 

5 Hall v. Hopwood, 1879, 49 L. J. 
iM Cali 

6 Frecheville v. Souden, 1883, 48 L. 
TINTS GL. 


REGULATION AND INSPECTION OF MINES 


convicted, but the superior Court did not disturb their decision? 
In another case B. was a coal mine owner, who took no active 
part, while a certificated manager, who had full charge, was con- 
victed of permitting dangerous working. The rules were duly 
posted up. It was held that the Justices were not wrong in 
dismissing the summons against B. for the same offence, on the 
ground that he had taken all reasonable means to prevent non- 
comphance.2 A managing director of a colliery appointed a duly 
certified manager, and did not interfere in any way with the under- 
ground management of the mine. He caused the rules and 
abstract of the Act to be duly published, and authorised all neces- 
sary expenditure for the safety and working of the mine. He was 
held an “agent” within the meaning of sec. 50 ; but not responsible 
for permitting the coal to be worked with naked lights. It has 
been held that one who was present, and who could have, but had 
not, prevented a breach of a special rule, was properly convicted.* 


Special Rules ® 


The establishment of special rules is optional to the owner 
under the Metalliferous Mines Act (s. 24), subject to any requisi- 
tion that may be made to the Secretary of State. 


51. (1.) There shall be established in every mine such 
rules (referred to in this Act as special rules) for the conduct 
and guidance of the persons acting in the management of such 
mine or employed in or about the mine as, under the particular 
state and circumstances of such mine, may appear best calcul- 
ated to prevent dangerous accidents, and to provide for the 
safety convenience and proper discipline of the persons em- 
ployed in or about the mine. 

(2.)® Such special rules, when established, shall be signed 
in duplicate by the inspector who is inspector of the district 
at the time the rules are established, and shall be observed 
in and about every such mine, (including any extension 
thereof) in the same manner as if they were enacted in this 
Act. 

(3.)® If any person who is bound to observe the special 
rules established for any mine, acts in contravention of or fails 
to comply with any of them, he shall be guilty of an offence 
against this Act, and also the owner agent and manager of 
such mine shall each be guilty of an offence against this Act 
unless he proves that he had taken all reasonable means, by 


1 Baker v. Carter, 1878, 3 Ex. D. + Howells v. Wynne, 1863, 15 C. B. 


132. ING Sh oh 
2 Bell v. Bruce, 1891, 55 J. P. 5 Those in force under any Act 
535. repealed by this Act continue in force 


3 Stokes v. Checkland, 1893, 5 R. till new ones are established, s. 81. 
(Q. B. D.) 240. 6 Met. Min. Act, s. 24. 
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publishing and to the best of his power enforcing the rules as 
regulations for the working of the mine, so as to prevent such 
contravention or non-compliance.! 


Who may be 


It is no excuse for non-compliance with special rules once 
convicted. 


established, that the mine did not require to be placed under any 
particular provision of them. Under the provisions of this 
section, a miner may be convicted although a special rule of the 
mine in question provides that he shall receive a copy of the 
special rules, and though there is no evidence that he received it. 
And the agent of a coal mine may be convicted thereunder, 
although the mine is under the control of a duly certified manager,* 
Special rules of a coal mine provided that the charter-master 
should be the responsible manager of the pit ; and that the banks- 
man should take care that the persons descending should not 
exceed eight in number. The banksman violated the rule by 
lowering more than that number at one time; and there was 
evidence that the charter-master was close to the pit, and cognizant 
of the banksman’s act. The banksman was the servant of the 
charter-master. It was held the latter might be convicted of 
aiding and abetting the former to commit a violation of the 
rule.© Another special rule provided that no person “ employed 
in or about the works” should ascend the pit contrary to the 
direction of the hooker-on. The workmen employed in the mine 
had power to dismiss themselves at a moment’s notice: and 
certain of them dismissed themselves accordingly. They asked 
the hooker-on to allow them to ascend the pit; but he refused to 
do so until the ordinary time came for the workmen to quit the 
mine. They then ascended contrary to his direction. It was held 
that they had been guilty of a breach of the rule® In another 
case, a special rule required a banksman to be constantly present 
while the men were going up or down the shaft. One of the 
miners was killed while coming out of the mine at night. It was 
pleaded in defence to an action of damages that the rule was not 


5 Howells v. Wynne, 1863, 15 C. B. 
N.S. 3. 


1 See sec. 59 as to penalties. 
2 Nimmo v. Clark, 1872, 10 M. 


477; Edgar v. Law, 1871, 10 M. 236. 
Cf. Hughes v. Kenneth, 1887, 3S. L. 
Rey. 107 (a Sheriff Court case), 

° Higginson v. Hapley, 1869, 19 L. 
T. N.S. 690. See M‘Gill v. Bowman, 
1890, 18 R. 206, as to interpretation 
of a special rule, supra, p. 388. 

4 Wynne v. Forrester, 1880, 5 C. P. 
D, 361. 


6 Higham v. Wright, 1877, 2 C. P. 
D. 397. See also Collins v. Watson, 
1889, 5 8. L. Rey. 420; a Sheriff Court 
case as to contributory negligence, 
and the breach of a special rule for- 
bidding miners to remain in places 
where they could not obtain sufficient 
timbering. 
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observed at night, and that the miner knew this; but it was held 
that the defence of volenti non fit injuria did not apply in cases 
where the injury arose from the breach of a statutory duty. 
Again, the owner of a coal mine, who had established certain 
special rules, in which the duties of a “ bottomer” were defined, 
was held to have thereby undertaken not to work the pit without 
a bottomer.? Special rules are strictly interpreted. Thus, where 
a special rule provided that the engine tender should allow no one 
to be in the engine-house, this was held to be an absolute prohibi- 
tion; and the engine tender was convicted for allowing a person 
to be there, notwithstanding the authority of the chief engineer.* 


02.4 (1.) The owner agent or manager of every mine 
shall frame and transmit to the inspector of the district, for 
approval by a Secretary of State, special rules for the mine 
within three months after the commencement of this Act, or 
within three months after the commencement (if subsequent 
to the commencement of this Act) of any working for the pur- 
pose of opening a new mine or of renewing the working of an 
old mine. 

(2.)° The proposed special rules, together with a printed 
notice specifying that any objection to the rules on the ground 
of anything contained therein or omitted therefrom may be 
sent by any of the persons employed in the mine to the in- 
spector of the district, at his address, stated in the notice, shall, 
during not less than two weeks before the rules are transmitted 
to the inspector, be posted up in like manner as is provided in 
this Act respecting the publication of special rules for the 
information of persons employed in the mine, and a certificate 
that the rules and notice have been so posted up shall be sent 
to the inspector with two copies of the rules, signed by the 
person sending the same. 

(3.) ° If the rules are not objected to by the Secretary of 
State within forty days after their receipt by the inspector, 
they shall be established. 

53.° (1.) If the Secretary of State is of opinion that the 
proposed special rules so transmitted, or any of them, do not 
sufficiently provide for the prevention of dangerous accidents 
in the mine, or for the safety or convenience of the persons 
employed in or about the mine, or are unreasonable, he may, 
within forty days after the rules are received by the inspector, 
object to the rules, and propose to the owner agent or 
manager in writing any modifications in the rules by way 
either of omission alteration substitution or addition. 


1 Baddely v. E. Granville, 1887, 19 5 See sec. 81, infra. Met. Min. Act, 
Q. B. D. 423. 8. 25. 
2 Nimmo v. Clark, 1872, 10 M. 477. 5 Met. Min. Act, s. 26. The same 
8 Reg. v. Baker, 1876, 40 J. P. 740. with the omission of the words in 
4 See sec. 81 for continuance of old italics. 
special rules. Met. Min. Act, s. 24. 
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(2.) If the owner agent or manager does not, within 
twenty days after the modifications proposed by the Secretary 
of State are received by him, object in writing to them, the 
proposed special rules, with those modifications, shall be 
established, 

(3.) If the owner agent or manager sends his objection in 
writing within the said twenty days to the Secretary of State, 
the matter shall be referred to arbitration! wnder this Act, 
and the date of the receipt of the objection by the Secretary 
of State shall be deemed to be the date of the reference, and 
the rules shall be established as settled by an award on 
arbitration. 

504.” (1.) After special rules are established under this Act 
in any mine, the owner agent or manager of the mine may 
from time to time propose in writing to the inspector of the 
district, for the approval of a Secretary of State, any amend- 
ment of the rules or any new special rules, and the provisions 
of this Act with respect to the original special rules shall apply 
to all such amendments and new rules in like manner, as 
nearly as may be, as they apply to the original rules. 

(2.) A Secretary of State may from time to time propose in 
writing to the owner agent or manager of the mine any new 
special rules, or any amendment of the special rules, and the 
provisions of this Act with respect to a proposal of a Secretary 
of State for modifying the special rules transmitted by the 
owner agent or manager of a mine shall apply to all such 
new special rules and amendments in like manner, as nearly as 
may be, as they apply to the proposal.* 

dDo.* If the owner agent or manager of any mine makes 
any false statement with respect to the posting up of the rules 
and notices, he shall be guilty of an offence against this Act ; 
and if special rules for any mine are not transmitted within the 
time limited by this Act to the inspector for the approval of a 
Secretary of State, the owner agent and manager of such 
mine shall each be guilty of an offence against this Act, unless 
he proves that he had taken all reasonable means, by enforcing 
to the best of his power the provisions of this Act, to secure 
the transmission of the rules. 

56.° An inspector under this Act shall, when required, 
certify a copy which is shown to his satisfaction to be a 
true copy of any special rules which for the time being 
are established under this Act in any mine, and a copy so 
certified shall be evidence (but not to the exclusion of other 
proof) of such special rules and of the fact that they are 
duly established under this Act and have been signed by the 


inspector. 
1 As to procedure in reference to * Met. Min. Act, s. 25. The words 
arbitrations, see swpra, s. 47. “or manager” are omitted from the 


* Met. Min. Act, s. 27, without first clause, and there is no provision 
words in italics. Provision is also for neglecting to transmit special 
made for establishment of special rules to the inspector. 
rules where none exisit. 5 Met. Min. Act, s. 30. 

3 See the three preceding sections. 
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Publication of Abstract of Act and of Special Rules 


57. For the purpose of making known the provisions of this 
Act and the special rules to all persons employed in and about 
each mine, an abstract of this Act supplied, on the application 
of the owner agent or manager of the mine by the inspector 
of the district on behalf of a Secretary of State, and a correct 
copy of all the special rules, shall be published as follows : 1— 

(1.) The owner, agent, or manager of the mine shall cause 
the abstract and copy of the rules, with the name of the 
mine and the name and address of the inspector of the 
district, and the name of the owner or agent and of the 
manager appended thereto, to be posted up in legible 
characters, in some conspicuous place at or near the 
mine, where they may be conveniently read by the 
persons employed; and so often as the same become 
defaced obliterated or destroyed, shall cause them to be 
renewed with all reasonable despatch : 

(2.) The owner agent or manager shall supply a printed 
copy of the abstract and the special rules gratis to each 
person employed in or about the mine who applies for a 
copy at the office at which the persons immediately 
employed by the owner agent or manager are paid : 

(3.) Every copy of the special rules shall be kept distinct 
from any rules which depend only on the contract 
between the employer and employed. 

In the event of any non-compliance with the provisions of 


this section by any person whomsoever, the owner agent and . 


manager shall each be guilty of an offence against this Act ; 
but the owner, agent, or manager of such mine shall not be 
deemed guilty if he proves that he had taken all reasonable 
means, by enforcing to the best of his power the observance of 
this section, to prevent such non-compliance.” 

58.° Every person who pulls down, injures, or defaces any 
abstract, notice, proposed special rules, or special rules when 
posted up in pursuance of the provisions of this Act, or any 
notice posted up in pursuance of the special rules, shall be 
guilty of an offence against this Act.* 


TRAE IAL 
SUPPLEMENTAL 


Legal Proceedings 


59.° (1.) Every person employed in or about a mine, other 
than an owner agent or manager, who is guilty of any act or 


3 Met. Min. Act, s. 29. 


1 See sec. 52 as to the procedure in 
the establishment of proposed new 
special rules. Met. Min. Act, s. 28, 
without the words in italics. 

2 Delivery of a copy of the rules is 
not a condition precedent to the right 
to enforce them ; Higginson v. Hapley, 
1869, 19 L. T. N.S. 690. 


4 Sec. 59 for penalties. 

5 Met. Min. Act, s. 31, contains 
similar provisions, but the words ‘ or 
manager” are omitted after “owner, 
agent.” 
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omission which in the case of an owner agent or manager 
would be an offence against this Act, shall be deemed to be 
guilty of an offence against this Act. 

(2.) Every person who is guilty of an offence against this 
Act for which a penalty is not expressly prescribed, shall be 
liable to a fine not exceeding, if he is an owner agent or 
manager or under manager £20, and if he is any other person, 
£2, for each offence ; and if an inspector has given written 
notice of any such offence, to a further fine not exceeding 
£1 for every day after such notice that such offence continues 
to be committed. 


Imprisonment 60.! Where a person who is an owner agent manager or 
for wilful under manager of or a person employed in or about a mine is 
neglect en- guilty of any offence against this Act which, in the opinion 
ee life of the Court that tries the case, is one which was reasonably 
or limb, 


calculated to endanger the safety of the persons employed in 
or about the mine, or to cause serious personal injury to any 
of such persons, or to cause a dangerous accident, and was 
committed wilfully by the personal act, personal default, or 
personal negligence of the person accused, such person shall be 
lable, if the Court is of opinion that a fine will not meet the 
circumstances of the case, to imprisonment, with or without 
hard labour, for a period not exceeding three months. 


Sear: 61.2 (1.) All offences under this Act not declared to be 
proceedings misdemeanours, and all fines under this Act, and all money 
tor offences, and costs by this Act directed to be recovered as fines, 
fines, ete. may be prosecuted and recovered in manner directed by 


the Summary Jurisdiction Acts before a Court of summary 
jurisdiction.® 

(2.) Proceedings for the removal of a check weigher shall 
be deemed to be a matter on which a Court of summary juris- 
diction has authority by law to make an order in pursuance 
of the Summary Jurisdiction Acts; and summary orders 
under this Act may be made on complaint before a Court of 
summary jurisdiction? in manner provided by the Summary 
Jurisdiction Acts.° 


General pro- 62. In every part of the United Kingdom the following 
visions as to provisions shall have effect :— 

summary (i.) Any complaint or information made or laid in pursu- 
proceedings. ance of this Act shall (save as otherwise expressly 


provided by this Act) be made or laid within three 
months from the time when the matter of the complaint 
or information arose : 

(ii.) Any person charged with any offence under this Act, 
may, 1f he thinks fit, be sworn and examined as an 
ordinary witness in the case: 

(iil.) The Court shall, if required by either party, cause 
minutes of the evidence to be taken and preserved. 


1 Met. Min. Act, s. 32. The words 3 Sec. 67, the Sheriff. As to Met. 
“manager, or under manager” are Min. Act, see p. 351. 
omitted. * See sec. 13 for grounds of com- 
2“ Misdemeanour” means crime  plaint. No such official exists under 
and offence, sec. 76; Met. Min. Act, the Met. Min. Act. 


8. 33. 5 See p. 350, note 3. 
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The only exception provided for is contained in see. 38, which 
has reference to the plan of an abandoned mine being sent to the 
Secretary of State. A complaint under that section may be made 
within six months from the time therein specified (subsee. 5). 

The privilege stated in subsec. 2 is only available in the case of 
a metalliferous mine to an owner or agent charged with contra- 
vention by another person (sec. 34). 


63.1 If any person feels aggrieved by any conviction made 
by a Court of summary jurisdiction on determining any infor- 
mation under this Act, by which conviction imprisonment 
or a fine amounting to or exceeding one half the maximum 
fine, is adjudged, he may appeal therefrom to a Court of 
Quarter Sessions in manner provided by the Summary Juris- 
diction Acts.? 

64. If it appears that a boy or girl was employed on the 
representation of his or her parent or guardian that he or she 
was of the age at which his or her employment would not be 
in contravention of this Act, and under the belief in good 
faith that he or she was of that age, or that a person has 
worked alone as a coal or ironstone getter on his representation 
that he has had two years’ experience of such work under 
the supervision of skilled workmen, or that he has been pre- 
viously employed for two years in or about the face of the 
workings of a mine, and under the belief in good faith that he 
has had such experience or has been so previously employed, 
the owner agent or manager of the mine and employer shall 
be exempted from any penalty, and the parent or guardian, or 
the person who has so worked alone, as the case may be, shall, 
for the misrepresentation, be deemed guilty of an offence 
against this Act.? 

65.‘ No prosecution shall be instituted against the owner 
agent manager or under manager of a mine for any offence 
under this Act, not committed personally by such owner agent 
manager or under manager, which can be prosecuted before 
a Court of summary jurisdiction, except by an inspector or 
with the consent in writing of a Secretary of State; and in 
the case of any offence of which the owner agent manager 
or under manager of a mine is not guilty if he proves that he 
had taken all reasonable means to prevent the commission 
thereof, an inspector shall not institute any prosecution against 
such owner agent manager or under manager, if satisfied 
that he had taken such reasonable means as aforesaid.® Vo 
prosecution shall be instituted against a coroner for any offence 
under this Act except with the consent in writing of a Secretary 


of State.® 
1 As to appeals under the Met. Min. 4 Met. Min. Act, s. 35, the same, 
Act, see sec. 32 of that Act. without words in italics. 
2 See p. 350, note 3. 5 See secs. 9, 11, 12, 50, 57. 
3 See secs. 9, 49 (general rule 39). ® See sec. 48. 


Not in Met. Min. Act. 
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66. Where the owner agent or manager of a mine has 
taken proceedings under this Act against any person employed 
in or about a mine in respect of an offence committed under 
this Act, he shall, within twenty-one days after the hearing 
of the case, report the result thereof to the inspector of the 


district. 


67. In Scotland the following provisions shall have effect :— 
(1.) The Court of summary jurisdiction when hearing and 


determining an information or complaint shall be the 
Sheriff : ? 


(2.) All jurisdictions powers and authorities necessary for 


the Court of summary jurisdiction? under this Act are 
hereby conferred on that Court : 


(3.) Every person found liable under this Act by a Court 


of summary jurisdiction® in any fine, or to pay any 
money or costs by this Aet directed to be recovered as 
fines, shall be liable in default of immediate payment 
to be imprisoned for a term not exceeding three months, 
and the conviction and warrant may be in the form 
of No. 3 of schedule K of the Summary Procedure 


Act, 1864: 


(4.) Any fine exceeding £50 shall be recovered and 


enforced in the same manner in which any penalty due 
to Her Majesty under any Act of Parliament may be 
recovered and enforced : 


(5.) An appeal shall not lie from any conviction made by 


a Sheriff, save to the next circuit court, or where there 
are no circuit courts, to the High Court of Justiciary at 
Edinburgh, in the manner prescribed by such of the pro- 
visions of the Act of the twentieth year of the reign of 
King George the Second, chapter forty-three, and any 
Acts amending the same, as relate to appeals in matters 
criminal, and by and under the rules limitations condi- 


tions and restrictions contained in the said provisions. 


Where a complaint, charging a contravention of an Act for the 
Regulation and Inspection of Mines, brought under the Summary 
Procedure Act (which does not require a record of the evidence to 
be kept), came before the Sheriff on appeal, the parties lodged a 
minute consenting that jottings made by the Sheriff-Substitute for 
his own use should be held as full evidence in the case, and the 


Sheriff issued his decision. 


It was held that the parties had 


virtually constituted the Sheriff an arbiter, and an appeal from 
his decision was dismissed as incompetent. 


1 Not in Met. Min. Act. 

2 Or Sheriff-Substitute, s. 76. See 
secs. 36and 33 forsubjectsof complaint. 

5 See Summary Procedure Act, 1864 
(27 & 28 Vict. c. 53); Summary Juris- 
diction (Scotland) Act, 1881 (44 & 
45 Vict. ¢. 33); the Summary Juris- 


diction Process Act, 1881 (44 & 45 
Vict. c. 24); Summary Prosecutions 
Appeals (Scotland) Act, 1875 (38 & 39 
Vict. c. 62); Criminal Procedure 
(Scotland) Act, 1887 (50 & 51 Vict. ec. 
35). 

* Dykes v. Merry, 1869, 7 M. 603. 
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The Justices of fire Greate or a magistrate empowered to act in 
that capacity, have jurisdiction for hearing or determining com- 
plaints under the Metalliferous Mines Act, s. 33 (0). Subsees. (2) 
and (3) are similar to those of sec. 36 of the Metalliferous Mines 
Act. There is no provision in the Metalliferous Mines Act similar 
to subsec. (4); and subsec. (5) is similar to sec. 32 (proviso 3) of 
the Metalliferous Mines Act. 


68.! (1.) Nothing in this Act shall prevent any person 
from being indicted or liable under any other Act or otherwise 
to any other or higher penalty or punishment than is provided 
for any offence by this Act, so, however, that, no person be 
punished twice for the same offence. 

(2.) If the Court before whom a person is charged with an 
offence under this Act think that proceedings ought to be taken 
against such person for such offence under any other Act or 
otherwise, the Court may adjourn the case to enable such pro- 
ceedings to be taken. 

69.” A person who is the owner agent or manager of any 
mine, or a miner or miner’s agent, or the father son or 
brother, or father-in-law, son-in-law, or brother-in-law, of such 
owner agent or manager, or of a miner or miner’s agent, or 
who is a director of a company being the owner of a mine, 
shall not, except with the consent of both parties to the case, 
act as a Court or member of a Court of summary jurisdiction in 
respect of any offence under this Act. 

70.° Where a fine is imposed under this Act for neglect- 
ing to send a notice of any explosion or accident or for any 
offence against this Act which has occasioned loss of life or 
personal injury, a Secretary of State may (if he thinks fit) direct 
such fine to be paid to or distributed among the persons 
injured, and the relatives of any persons whose death may 
have been occasioned by the explosion accident or offence, or 
among some of them. 

Provided that— 

(i.) Such persons did not in his opinion occasion or con- 
tribute to occasion the explosion or accident, and did not 
commit and were not parties to committing the offence : 

(ii.) The fact of the payment or distribution shall not in 
any way affect or be receivable as evidence in any 
legal proceeding relative to or consequential on the 
explosion, accident, or offence. 

Save as aforesaid— 

All fines recovered in England or Scotland under this 
Act shall be paid into the receipt of Her Majesty’s 
Exchequer, and shall be carried to the Consolidated 
Fund: 

All fines recovered in Ireland under this Act shall be 
applied in manner directed by the Fines Act (Ireland), 
1851, and any Act amending the same. 


1 Met. Min. Act, s. 37. 5 Met. Min. Act, s. 38. 
2 Not in Met. Min. Act. 
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Miscellaneous 


'71.! If any question arises (otherwise than in legal pro- 
ceedings) whether a mine is a mine to which this Act or the 
Metalliferous Mines Regulation Act, 1872, or any other Act 
for the time being in force and relating to metalliferous mines 
applies, the question shall be referred to a Secretary of State, 
whose decision thereon shall be final.? 

79.8 Any order of or exemption granted by a Secretary of 
State under this Act may be made, and from time to time 
revoked, or altered by a Secretary of State, either uncondi- 
tionally or subject to such conditions as he may see fit, and 
shall be signed by a Secretary of State or under secretary or 
assistant under secretary. 

73.4 All notices under this Act shall (unless expressly 
required to be in print) be in either writing or print (includ- 
ing lithograph), or partly in writing and partly in print, 
(including lithograph), and all notices? and documents required 
by this Act to be served or sent by or to an inspector may 
be either delivered personally, or served and sent by post by a 
prepaid letter ; and, if served or sent by post, shall be deemed 
to have been served and received respectively at the time 
when the letter containing the same would be delivered in the 
ordinary course of post; and in proving such service or sending 
it shall be sufticient to prove that the letter containing the 
notice was properly addressed and put into the post. 

'74.° Section thirty-eight of the Public Health Act, 1875 
(which relates to privy accommodation for any house used as a 
factory or building in which both sexes are employed), shall 
apply to the portions of a mine which are above ground, and 
in which girls and women are employed, in like manner as if 
it were herein re-enacted with the substitution of “ those 
portions of the mine” for the house in the said section 
mentioned.® 

75. In this Act, unless the context otherwise requires, — 

‘“‘ Mine ” includes every shaft in the course of being sunk, 

and every level and inclined plane in the course of being 
driven, and all the shafts, levels, planes, works, tram- 
ways, and sidings, both below ground and above ground, 
in and adjacent to and belonging to the mine :7 

“Shaft” includes pit : 

“Plan” includes a correct copy or tracing of any original 

plan : 

“Owner,” when used in relation to any mine, means any 

person or body corporate who is the immediate proprietor 


1 Met. Min. Act, s. 39. 5 See ss. 16 (4), 19, 20, 34, 35, 38, 
2 See secs. 3, 75, as to the meaning 42, 47, 48, 52, 59, 66. 

of the term ‘“ mine.” 6 In Scotland, sec. 41 of the Public 
3 Not in Met. Min. Act. Health (Scotland) Act, 1875, is sub- 


4 Met. Min. Act, s. 40, with the stituted for sec. 38 of the Public 
exception of the portions within Health Act, s.'76. See Appx. D. 
brackets. 7 See secs. 3, 71. 


In 


6c boy,” 


The words, “and not interested in the minerals,” refer to the 
immediately preceding words, and not to all the categories within 
If there are two or more co-owners, “ owner” 
The holder of an expired lease is not 
an “owner” ;% and the mere recipient of a rent or royalty which 
he has to pay over is not an “owner,” though he may technically 


the exception.} 
includes any one of them.? 
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or lessee, or occupier of any mine, or of any part thereof, 
and does not include a person or body corporate who 
merely receives a royalty, rent, or fine from a mine, or 
is merely the proprietor of a mine subject to any lease, 
grant, or licence for the working thereof, or is merely 
the owner of the soil, and not interested in the minerals 
of the mine; but any contractor for the working of any 
mine, or any part thereof, shall be subject to this Act 
in like manner as if he were an owner, but so as not to 
exempt the owner from any liability : 

“ Agent,” when used in relation to any mine, means any 
person appointed as the representative of the owner in 
respect of any mine, or of any part thereof, and as such 
superior to a manager appointed in pursuance of this Act: 

“Secretary of State” means one of Her Majesty’s Prin- 
cipal Secretaries of State: 

“‘The Treasury ” means the Commissioners of Her Majesty’s 
Treasury : 

* Boy ” means a male under the age of sixteen years: 

“Girl” means a female under the age of sixteen years: 

“Woman” means a female of the age of sixteen years or 
upwards. 


the Metalliferous Mines Act, s. 41, “owner” does not 
include a contractor; and “agent” means any one having on 
behalf of the owner the care or direction of the mine. 


“girl,” and “woman” are not there defined. 


be a lessee. “Agent” includes a managing director.® 
'76. In the application of this Act to Scotland— 


(1.) The term “ Attorney-General” means the Lord 
Advocate : 

(2.) The term “ injunction ” means interdict : 

(3.) The term ‘ misdemeanour” means “crime and 
offence ” : 

(4.) The term “ chairman of Quarter Sessions” means the 
Sheriff of the county : 

(5.) The term ‘ Sheriff” includes Sheriff-Substitute. 

(6.) The term “attending on subpeena before a Court of 
record” means attending on citation the Court of 
Justiciary : 


The terms 


1 Evans v. Mostyn, 1877, 2 C. P. D. 


547, 552. 


2 Reg. v. Brown, 1857, 7 E. & B.757. 5 Stokes v. Checkland, 1893, 
3 Stott v. Dickinson, 1876, 34 L.T. R. (Q. B. D.) 240. See supra, p. 343, 


J. M. C. 82. 


N.S. 291. note 3. 
23 


4 Arkwright v. Evans, 1880, 49 L. 
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(7.) The auditor of the Sheriff Court of the county or dis- 
trict of a county in which any inquiry takes place shall 
perform the duties of a master of one of the superior 
Courts under this Act: 

(8.) “County court judge, police magistrate, stipendiary 
magistrate, recorder, or registrar of a county court,” 
means a Sheriff or Sheriff-Substitute : 

(9.) Notices of explosions, accidents, loss of life, or personal 
injury shall be deemed to be sent to the inspector of the 
district on behalf of the Lord Advocate : 

30 & 31 Vict, (10.) Sections forty-one and sixteen of the Public Health 

e. 101, (Scotland) Act, 1867, shall respectively be substituted 
for sections thirty-eight and ninety-one of the Public 
Health Act, 1875. 

(11.) The term “ public elementary school,” means State- 
aided school. 

Nothing in this Act shall affect any provision in the 
Education (Scotland) Acts, 1872 to 1883. 


Application '7'7.2 In the application of this Act to Treland— _ ? 
of Act to (a) The expression “the Summary Jurisdiction Acts, 
Treland, means, as regards the Dublin metropolitan police district, 


the Acts regulating the powers and duties of Justices of 
the Peace and of the police of that district, and elsewhere, 
in Ireland, the Petty Sessions (Ireland) Act, 1851, and 
the Acts amending the same. 

(0) In hearing and determining a charge under this Act, 
a Court of summary jurisdiction elsewhere than in the 
Dublin metropolitan police district, shall be constituted 
of two or more Justices of the Peace, or of a resident 
magistrate, with or without other Justices, sitting in 
Petty Sessions ; and a resident magistrate means a magis- 
trate appointed pursuant to the Act of the session of the 
sixth and seventh years of the reign of King William 
the Fourth, chapter fourteen : 


41 & 42 Vict, (c) Sections forty-eight and one hundred and seven of the 
¢, 52, Public Health (Ireland) Act, 1878, shall respectively be 


substituted for sections thirty-eight and ninety-one of 
the Public Health Act, 1875. 

(¢@) The expression ‘police or stipendiary magistrate,” 
means resident magistrate : 

“Master of one of Her Majesty’s superior Courts ” 
means a taxing master of the High Court of Justice 
in Ireland : 

“Registrar of a county court” means Clerk of the 
Peace: 

“ London Gazette” means Dublin Gazette : 

“ Attorney-General” means Attorney-General for 
Treland : 

“Chairman of Quarter Sessions” means county court 
judge. 


1 The Queen’s and Lord Treasurer’s 2 Met. Min. Act, s. 41. 
Remembrancer has these duties under 
Met. Min. Act, s. 42. 
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Transitory Provisions and Repeal. 


78.! The persons who at the commencement of this Act 
are acting as inspectors under the Acts hereby repealed, and 
the boards for appointing examiners for managers’ certificates 
under those Acts, shall continue to act in the same manner, 
and generally to be in the same position, as if they had been 
respectively appointed under this Act. 

79.2 All orders made by a Secretary of State under any 
Act repealed by this Act, which are in force immediately 
before the commencement of this Act, shall be deemed to 
have been made under this Act; and all certificates of com- 
petency or of service granted under any Act repealed by this 
Act, which are in force immediately before the commencement 
of this Act, shall be deemed to be first class certificates granted 
under this Act; and the register of holders of certificates, 
and the other registers which at the commencement of this 
Act are kept in pursuance of the Acts hereby repealed, shall be 
deemed to be registers or parts of registers kept in pursuance 
of this Act. 

80.? (1.) A certificate of service shall be granted by a 
Secretary of State to every person who satisfies him either that 
before the passing of this Act he was exercising, and has since 
that date exercised, or that he has at any time within five 
years before the passing of this Act for a period of not less than 
twelve months exercised, functions substantially corresponding 
to those of an under manager in a mine.® 

(2.) Every such certificate of service shall contain parti- 
culars of the name, place, and time of birth, and the length 
and nature of the previous service of the person to whom the 
same is delivered, and a certificate of service may be refused 
to any person who fails to give a full and satisfactory account 
of the particulars aforesaid, or to pay such registration fee as 
the Secretary of State may direct, not exceeding that mentioned 
in the second schedule to this Act. 

(3.) A certificate of service granted under this section shall 
have the same effect for the purposes of this Act as a second 
class certificate of competency granted under this Act. 

81,2 The special rules* which at the commencement of this 
Act are in force under any Act hereby repealed in any mine 
shall continue to be the special rules in such mine until special 
rules are established under this Act for such mine, and while 
they so continue shall be of the same force as if they were 
established under this Act. 

82. The provisions of this Act shall not— 

(a) Prevent a boy under the age of twelve years who, 
before the commencement of this Act, is lawfully em- 
ployed in any mine below ground from continuing to be 
employed in a mine; nor 


1 There are no examining boards 2 Not in the Met. Min. Act. 
under the Met. Min. Act, but existing 3 For the duties of an under mana- 
inspectors are to continue to act, s. ger, see sec. 21. 
44. 4 See secs. 51, 52. 
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(b) Prevent a boy or girl who, before the commencement 
of this Act, is lawfully employed above ground in con- 
nection with any mine from continuing to be employed 
above ground in connection with a mine; nor 

(c) Prevent a competent male person above the age of 
eighteen years who before the commencement of this 
Act is lawfully employed in working the machinery used 
for lowering and raising persons in a mine, from continu- 
ing to be so employed; 

in like manner and subject to the same provisions and regu- 
lations as before the commencement of this Act, and the 
provisions of the Acts repealed by this Act, with respect to 
the employment of such boy or girl or competent male person 
shall continue to apply accordingly. 

838.1 Any enactment or document referring to any Act 

repealed by this Act, or to any enactment thereof, shall be con- 
strued to refer to this Act, and to the corresponding enactments 


thereof. 
84.2 The Acts described in schedule four to this Act are 


hereby repealed. 
Provided that this repeal shall not affect any exemption 


granted, or other thing done or suffered before the commence- 
ment of this Act; and all offences committed and penalties 
incurred and proceedings commenced before the commence- 
ment of this Act may be punished recovered continued and 
completed in the same manner as if this Act had not passed. 


IJ. OTHER Acts 


(1.) Factory and Workshop Acts.—Under the Factory and 
Workshop Act, 1878 a “non-textile” factory includes (a) works 
for making earthenware, except bricks and tiles, not being 
ornamental tiles; (>) blast or other furnaces or premises, 
where the process of smelting or otherwise obtaining any metal 
from the ores is carried on; (c) copper mills; (d) mills or 
premises where any process is carried on for converting iron 
into malleable iron, steel, or tin plate, or for otherwise making 
or converting steel; and (e) iron foundries, copper foundries, brass 
foundries, and other premises where the process of founding or 
casting metal is carried on, except where such process is carried 
on by not more than five persons, and as subsidiary to the repair 
and completion of some other work.t It also includes (qa) 
“quarries, that is to say, any place, not being a mine, in which 
persons work in getting slate, stone, coprolites, or other minerals” ; 
and (0) “ pit-banks, that is to say, any place above ground, adjacent 
to the shaft of a mine, in which place the employment of women 


1 Not in Met. Min. Act. Seal VaCtcrs lO) 
2 Appx. B. p.372, Met. Min. Act,s. 45. 4 Ib. s. 93, sched. 4, part 1. 
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is not regulated by the Coal Mines Regulation Act, 1872, or the 
Metalliferous Mines Regulation Act, 1872, whether such place 
does or does not form part of the mine within the meaning of 
these Acts.” ! 

The Factory and Workshop Act, 1878, forbids the employment 
of girls under sixteen in the making or finishing of bricks or tiles, 
not being ornamental tiles; or in the making or furnishing of salt.? 
And it forbids the taking of meals by children, young persons, or 
women in those portions of earthenware works known as the 
“ dippers’ house,” “ dippers’ drying room,” and “the china scouring 
room.” But many of its provisions as to meal hours do not, in 
the case of children, young persons, and women apply to blast 
furnaces or iron mills. The provisions of the Factory and Work- 
shops Acts, 1878 to 1891, as to young persons and women working 
overtime, do not apply to premises where the making or finishing 
of bricks or tiles (not being ornamental ones) is carried on. The 
provisions of the former Act as to the employment of children, 
young persons, and women for an additional half-hour, do not 
apply to iron mills where male young persons are not employed 
during any part of the night. And its provisions as to the 
employment of male young persons during the night do not 
apply to blast furnaces or iron mills.® 

(2.) Truck Acts.—The Truck Acts, 18317 and 18878 apply to 
persons employed in or about the making, casting, converting, or 
manufacturing of iron or steel,? or any parts, branches, or processes 
thereof; or in or about the working or getting of any mines of 
coal,® ironstone, limestone, or salt rock; or in or about the work- 
ing of stone, slate, or clay ; or in the making or preparing of salt, 
bricks, tiles or quarries; or in or about the making or otherwise 
preparing of porcelain, china, or earthenware, or any parts, 
branches, or processes thereof. The word “artificers” means all 
workmen, labourers, and other persons employed in or about the 
trades and occupations specified in the Acts; and includes any 


5 41 Vict. c. 16, s. 54, sched. 3, part 4. 
6 Sec. 58, sched. 3, part 4. 

CLs OO \WAINL, ins Cs Bele 

850 & 51 Vict. c. 46. 

9 A labourer employed in carrying 


1 41 Vict. c. 16, s. 93, sched. 4, part 2. 
See Kent v. Astley, 1869, L. R. 5 Q. B. 
19, as to slate quarries; and Red- 
grave v. Lee, 1874, L. R. 9 Q. B. 363, 
as to open-air cement manufactory, 


under the repealed Factory Act, 30 
& 31 Vict. ¢. 103. 

2 41 Vict. c. 16, s. 38, sched. 1. 

3 Sec. 52, sched. 3, part 2. 

4 Sec. 53, sched. 3, part 3, 46 & 47 
Vict. c. 53, s. 13, 54 & 55 Vict. c. 75. 


iron and coal between certain iron 
works and the boats in a canal was 
held to be engaged in the manu- 
facture of iron. Millard v. Kelly, 
1858, 32 L. T. 123. 

10 1831 Act, s. 19. 
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“workman” as defined in the Employers and Workmen Act, 
1875.1 The word “employers” means all masters, bailiffs, fore- 
men, managers, clerks, and other persons engaged in the hiring, 
employment, or superintendence of the labour of any such 
artificers.? 

In “contracts” for the hiring of artificers, wages must be 
made payable in the current coin of the realm or in bank notes, 
and must not contain any stipulation as to the manner of expend- 
ing them. Wages must be paid in current coin or in bank notes, 
and if not so paid may be recovered. In any action for wages no 
set-off is allowed for goods supplied by the employer; and no 
employer has any right of action against his artificer for goods 
supplied on account of wages. But these provisions do not 
invalidate the payment of wages in drafts, payable to bearer on 
demand, if the artificer consents Whenever by agreement, 
custom, or otherwise a workman is entitled to receive in anticipa- 
tion of the regular period of the payment of his wages an advance 
as part or on account thereof, it shall not be lawful for the 
employer to withhold such advance, or make any deduction in 
respect of it on account of poundage, discount, or interest, or 
any similar charge. Any order for goods as deduction from 
wages is illegal,® as are contracts as to spending wages at any 
particular shop.? No deduction shall be made from a workman’s 
wages for sharpening or repairing tools, except by agreement not 
forming part of the condition of hiring.S Where deductions are 
made from the wages of any workman in respect of medicine, 
medical attendance, or tools, once at least in every year the 
employer must make out an account of the receipts and ex- 
penditure in respect of such deductions, and submit it along with 
vouchers and documents for audit by two auditors appointed by 
the workmen.? An employer or his agent who contravenes or 
fails to comply with these provisions is lable to penalties.1° Any 
one committing an offence for which an employer is liable is 


11887 Act, s. 2. aH shy i. 

21831 Act, s. 25. 7 Ib. s. 6. See Olding v. Smith, 

3 Ib. s, 25; Keys v. Harwood, 1846, 1852, 16 Eng. Jur. 497; also Finlay- 
2 C. B. 905. son v. Braidbar Quarry Co., 1864, 2 


41831 Act, ss. 1 to 8 inclusive. M. 1297. 
See cases of Fisher v. Jones, 1863, 32 Ms Sits: 
L. J. M. C. 177; Wilson v. Cookson, BPI fs 18) 
1863, 32 L. J. M. C. 177; Ashersmith 10 1831 Act, s. 9. For proceedings 
v. Drury, 1858, 28 L. J. M.C.5; and for their recovery, see secs. 10 to 18 
Smith v. Walton, 1877,3C. P.D.109. and sec. 13 of 1887 Act. 

5 1887 Act, s. 3. 
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himself liable like an employer;! and an employer may exempt 
himself from penalty for any offence he is charged with by proving 
to the satisfaction of the Court that some one else committed the 
offence without his knowledge or consent.2 When it appears to 
the satisfaction of an inspector of mines or a Procurator-fiscal that 
the employer had used due diligence to enforce the execution of 
the Acts, and also by whom the offence was committed, and that it 
was committed without the knowledge or concurrence of the 
employer, he must proceed against the actual offender? It is the 
duty of inspectors of factories and mines to enforce the provisions 
of the Truck Acts within their districts. 


A foreman at a slate quarry, although bound by his engage- Who are 


ment to assist the workmen when he saw any of the operations 
“falling back” or “in need of being pushed forward,” was held 
not to be an artificer, but an employer within the sense of the 
Act. When a person contracts to load ironstone at so much per 
ton, but without any stipulation for his own personal labour, and 
he employs men to do the work under him, and from time to time 
works personally, this does not constitute him an artificer.6 Nor 
does a labourer become an artificer by entering into a contract to 
make as many bricks as the employer requires, on the terms that 
the employer shall find clay and all materials, and the labourer all 
the labour, and that the payment shall be 10s. 6d. per thousand ; 
and the labourer does part of the work himself.” But a collier 
employed to get coal from a mine at so much a ton, and having 
liberty to employ other men to assist him, is an artificer, if he is 
bound by his contract to give his personal labour in the per- 
formance of the work.$ “Butty colliers,”® who are bound to work 
personally, and who do so work, are artificers;1° but if they bind 
themselves not for mere labour, but for the result of labour, they 
are not artificers!! It is undecided whether a labourer, who is 
employed in making a cutting on a railway, and who for that 
purpose removes clay which is used for making bricks, is employed 
“in or about the working or getting of clay ” within the Act.” 


11887 Act,s.12(1).  ?Jb.s.12(2). working colliers who agree to get coal 

es 47b.s.13(2). or ironstone at so much the yard, or 

5 Phillips v. M‘Innes, 1874, 2 R.224. at so much a ton, and employ other 

6 Sharman v. Sanders, 1853, 13 C.B. workmen under them, for whose wages 
166. Cf. Riley v. Warden, infra,notel2. they are responsible. 


7 Ingram v. Barnes, 1857, 7 E. & B. 10 Bowers v. Lovekin, 1856, 6 E. & 
115. B. 584. 

8 Weaver v. Floyd, 1852, 21 L. J. 11 Sleeman wv. Barret, 1864, 33 L. J. 
Q. B. 151. Ex. 153. 


9 Butty colliers are two or more 12 Riley v. Warden, 1848, 2 Ex. 59. 
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Exceptions from the operation of the Act occur in secs, 23 
and 24 of the Truck Act, 1831. It is there provided that an 
employer or his agent may supply to an artificer medicine or 
medical attendance, fuel, or materials, tools, or implements for 
mining purposes; and may demise to him a tenement at any 
rent ;2 and may advance to him any money for contribution to a 
friendly society or savings’ bank, or for his relief in sickness. 
Corresponding deductions may be made, or contracted to be made, 
from the wages of the artificer, if they are not excessive in 
amount, and if the contract for them is in writing and signed by 
the artificer.t In order to bring a contract within the exceptions, 
it must be a contract of sale, and not merely a contract of hiring.’ 
The amount to be deducted in respect of each head of deduction 
need not be specified in the contract.6 Where a contract allowed 
deductions for medicine and medical attendance, and by the 
practice of the mine 6d. a week was paid by each miner towards 
a club kept by the employer for the purpose of providing medicine 
and medical attendance for such miners as required them, the 
employer was held entitled to deduct that amount.” 

Section 6 of the Truck Amendment Act, 1887,8 enacts that 
“no employer shall, directly or indirectly, by himself or by his 
agent, impose as a condition, express or implied, in or for the 
employment of any workman any terms as to the place at which, 
or the manner in which, or the person with whom, any wages or 
portion of wages paid to the workman are or is to be expended.” 
This section does not apply to written contracts excepted by sec. 
23 of the Truck Act, 1831,° from the operation of that Act. So 
deductions were held legal which were made weekly from a 
plaintiff's wages as his contribution to a sick and funeral allow- 
ance fund, managed by the defendants for behalf of their servants, 
he having signed an agreement of service, a condition of which 
was that the deductions should be made.!° Continuous payment 
of contributions to a sick fund may amount to acquiescence which 
precludes the contributor from recovering amounts not lawfully 
made, and there is nothing in the Truck Acts to prevent an 


Oak 5 A OIL Hage, OSG Archer v. Jones, 1862, 31 L. J. Q. B. 
2 See, 23. 153, 165. 
3 Sec. 24. 7 Cutts v. Ward, ut sup. 
4 Secs. 23, 24. See Pillar ». 550 & 51 Vict. c. 46: 
Liynvi & Co, 18690, L. BR. 4 °C) P, LAN tog OF ANGLING TiN (Cs BY 
752. 10 Lamb v. G. N. Ry. Co., [1891], 2 
> Cutts v. Ward, 1867, L. R. 2 Q. Q. B. 281. Compare with Hewlett 
B. 357. v. Allen, 1891, 10 T. L. R. 464, note 1, 


° 7b. and see Lord Bramwell in _ p. 361. 
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employer from insisting that an employee should join a sick or 
accident club.t 

In questions with respect to liability for personal injuries to 
their servants or strangers, mine owners are in the same position 
as other employers of labour, whether at common law or under 
the Employers’ Liability Act, 18802 As this subject has been 
dealt with in separate treatises, and no useful purpose can be 
served by selecting only cases with reference to mines, the reader 
is at once referred to the works on this department of law. 


III. CrrmMInaAL OFFENCES 


Criminal Offences.—Apart from the Acts already con- 
sidered,t there are one or two old Scotch statutes dealing with 
criminal offences specially applicable to mines. The pains of 
treason were applied by 1592, c. 148, to the burning of coal- 
heughs. But by 7 Anne, c. 21, the offence was lowered to the 
ordinary condition of a capital offence. Persons riotously de- 
molishing engines and other works belonging to collieries were by 
56 Geo. 11. c. 125 liable to be adjudged felons, and suffer death 
accordingly.6 The Criminal Law Procedure Scotland Act, 1887,7 
s. 56, rendered both of these offences no longer capital, and made 
it competent to indict in the Sheriff Court persons accused of 
wilful fire-raising. In England, malicious injuries by drowning® or 
setting fire® to mines, by injuring airways,!? waterways,” shafts,!° 
or machinery, are criminal offences under special statutes; as is 
also the theft of ore from a mine.” These matters are in Scotland 
usually dealt with at common law in the same manner as other 
offences against property. 


1 Hewlett v. Allen, 1891, 10 T. L. R. 
464. 

2 43 & 44 Vict. c. 42. 

3 Fraser, Master and Servant; 
Glegg on Reparation ; Guthrie Smith, 
Law of Damages ; Spensand Younger, 
Employers and Employed; Sym’s 
Analysis Employers’ Liability Act ; 
Macdonell on Master and Servant ; 
Manley Smith on Master and Servant ; 
Roberts and Wallace on Duty and 
Liability of Employers. 

4 Coal M. Reg. Act ; Met. Min. Act, 
p. 292 et seq. 

5 Hume on Crimes, i. 125, 126, 131, 
132; Alison, i. 441; Macdonald, 
Crim. Law, 112. 


6 Amending 9 Geo. 111, c. 29. As 
to rioters in England, see 24 & 25 
Wien G Di eh WLS Day ee ORS Wares, © 
AT, 3: 2: 

7 50 & 51 Vict. c. 35, 8. 56. 

S194 & 25) Vict. ¢. 97, s. 28; 27) & 
28 Vict. ¢. 47, 8. 2. 

TOL ike As Waters ©, Bi, Ekb OX, Br 9 
27 & 28 Vict. c. 47, 8. 2. 

MO OML (oq Day Warehn, (Qe, . ASB Wary ise 
28 Vict. ¢. 47, 8. 2. 

BE OHS PAS) Gin CE Oly Bs ADB PAL We 
28 Vict. c. 47, 8. 2: 

1294 & 25 Vict. c. 96, ss. 38, 39. 
As to walling and stacking to defraud 
employers prior to this Act, see 39 & 
40 Geo. III. ¢. 77. 
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Rartway Ciavses Consouipation (Scotuanp) Act, 
8 & 9 Vier. c. 33; ss: 70-78 


And with respect to mines lying under or near the railway, be it 
enacted as follows :— 


LXX. The company shall not be entitled to any mines of coal, 
ironstone, slate, or other minerals under any land purchased by them, 
except only such parts thereof as shall be necessary to be dug or carried 
away or used in the construction of the works, unless the same shall 
have been expressly purchased; and all such mines, excepting as 
aforesaid, shall be deemed to be excepted out of the conveyance of such 
lands, unless they shall have been expressly named therein and conveyed 
thereby. 

LXXI. If the owner, lessee, or occupier of any mines or minerals 
lying under the railway, or any of the works connected therewith, or 
within the prescribed distance, or, where no distance shall be prescribed, 
forty yards therefrom, be desirous of working the same, such owner, 
lessee, or occupier shall give to the company notice in writing of his 
intention so to do thirty days before the commencement of working ; 
and upon the receipt of such notice it shall be lawful for the company 
to cause such mines to be inspected by any person appointed by them 
for the purpose; and if it appear to the company that the working 
of such mines, either wholly or partially, is likely to damage the works 
of the railway, and if the company be desirous that such mines or any 
parts thereof should be left unworked, and if they be willing to make 
compensation for such mines or minerals, or such parts thereof as they 
desire to be left unworked, they shall give notice to such owner, lessee, 
or occupier of such their desire, and shall in such notice specify the 
parts of the mines under the railway or works or within the distance 
aforesaid which they shall desire to be left unworked, and for which 
they shall be willing to make compensation; and in such case such 
owner, lessee, or occupier shall not work or get the mines or minerals, 
comprised in such notice; and the company shall make compensation 
for the same, and for all loss or damage occasioned by the non-working 
thereof, to the owner, lessee, and occupier thereof respectively ; and if 
the company, and such owner, lessee, or occupier, do not agree as to the 
amount of such compensation, the same shall be settled as in other cases 


of disputed compensation. 
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LXXII. If before the expiration of such thirty days the company do 
not give notice of their desire to have such mines left unworked, and of 
their willingness to make such compensation as aforesaid, it shall be 
lawful for such owner, lessee, or occupier to work the said mines, or 
such parts thereof for which the company shall not have agreed to pay 
compensation, up to the limits of the mines or minerals for which they 
shall have agreed to make compensation, in such manner as such owner, 
lessee, or occupier shall think fit, for the purpose of getting the minerals 
contained therein; and if any damage or obstruction be occasioned to 
the railway or works by the working or getting of any such minerals 
which the company shall so have required to be left unworked, and for 
which they shall so have agreed to make compensation, the same shall 
be forthwith repaired or removed, as the case may require, and such 
damage made good, by the owner, lessee, or occupier of such mines or 
minerals, and at his own expense; and if such repair or removal be not 
forthwith done, or, if the company shall so think fit, without waiting 
for the same to be done by such owner, lessee, or occupier, it shall be 
lawful for the company to execute the same, and recover from such 
owner, lessee, or occupier the expense occasioned thereby, by action in 
any competent court. 

LXXIII. If the working of any such mines or minerals under the 
railway or works, or within the above-mentioned distance therefrom, be 
prevented as aforesaid by reason of apprehended injury to the railway, 
it shall be lawful for the respective owners, lessees, and occupiers of 
such mines, and whose mines shall extend so as to be on both sides of 
the railway, to cut and make such and so many airways, headways, 
gateways, or water levels through the mines, measures, or strata, the 
working whereof shall be so prevented, as may be requisite to enable 
them to ventilate, drain, and work their said mines; but no such 
airway, headway, gateway, or water level shall be of greater dimensions 
or section than the prescribed dimensions and sections, and where no 
dimensions shall be prescribed not greater than eight feet wide and 
eight feet high, nor shall the same be cut or made upon any part of 
the railway or works, or so as to injure the same, or to impede the 
passage thereon. 

LXXIV. The company shall from time to time pay to the owner, 
lessee, or occupier of any such mines extending so as to be on both 
sides of the railway all such additional expenses and losses as shall be 
incurred by such owner, lessee, or occupier by reason of the severance 
of the lands lying over such mines by the railway, or of the continuous 
working of such mines being interrupted as aforesaid, or by reason of 
the same being worked in such manner and under such restrictions as 
not to prejudice or injure the railway, and for any minerals not pur- 
chased by the company, which cannot be obtained by reason of making 
and maintaining the railway ; and if any dispute or question shall arise 
between the company, and such owner, lessee, or occupier as aforesaid, 
touching the amount of such losses or expenses, the same shall be settled 
as in other cases of disputed compensation. 

LXXY. If any loss or damage be sustained by the owner or occupier 
of the lands lying over any such mines the working whereof shall have 
been so prevented as aforesaid (and not being the owner, lessee, or 
occupier of such mines), by reason of the making of any such airway or 
other work as aforesaid, which or any like work would not have been 
necessary to be made but for the working of such mines having been so 
prevented as aforesaid, the company shall make full compensation to 
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such owner or occupier of the surface lands for the loss or damage so 
sustained by him. 

LXXVI. For better ascertaining whether any such mines are being 
worked or have been worked so as to damage the railway or works, it 
shall be lawful for the company, after giving twenty-four hours’ notice 
in writing, to enter upon any lands through or near which the railway 
passes wherein any such mines are being worked or are supposed so to be, 
and to enter into and return from any such mines or the works connected 
therewith ; and for that purpose it shall be lawful for them to make use 
of any apparatus or machinery connected with such mines belonging to 
the owner, lessee, or occupier of such mines, upon payment of the 
reasonable cost of using and working the same, and of any loss thereby 
oecasioned to the working of the mines, or otherwise, and to use all 
necessary means for discovering the distance from the railway to the 
parts of such mines which are being worked or about so to be. 

LXXVII. If any such owner, lessee, or occupier of any such mine 
shall refuse to allow any person appointed by the company for that pur- 
pose to enter into and inspect any such mines or works in manner afore- 
said, every person so offending shall, for every such refusal forfeit to the 
company a sum not exceeding £20. 

LXXVIII. If it appear that any such mines have been worked con- 
trary to the provisions of this or the special Act, the company may, if 
they think fit, give notice to the owner, lessee, or occupier thereof to 
construct such supports or works, and to adopt such means as may be 
necessary or proper for making safe.the railway, and preventing injury 
thereto ; and if, after such notice, any such owner, lessee, or occupier do 
not forthwith proceed to construct the works necessary for making safe 
the railway, the company may themselves construct such works, and 
recover the expense thereof from such owner, lessee, or occupier by 
action in any competent court. 


WatTERWORKS Causes Consouipation Act, 10 Vict. c. 17, ss. 18-27 
And with respect to mines, be it enacted as follows :— 


XVIII. The undertakers shall not be entitled to any mines of coal, 
ironstone, slate, or other minerals under any land purchased by them, 
except only such parts thereof as shall be necessary to be dug or carried 
away or used in the construction of the waterworks, unless the same 
shall have been expressly purchased, and all such mines, excepting as 
aforesaid, shall be deemed to be excepted out of the conveyance of such 
lands, unless they shall have been expressly named therein and con- 
veyed thereby. 

XIX. The undertakers shall from time to time, within six months 
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Power to the 
company to 
enter and 
inspect the 
working of 
mines. 


Penalty for 
refusal to 
allow inspec- 
tion. 


If mines 
improperly 
worked, sup- 
ports to be 
made, 


Undertakers 
not entitled to 
mines unless 
previously 
purchased. 


Map and plan 


from the time at which any pipes, conduits, or underground works shall of underground 
have been laid down or formed by them, cause a survey and map to be works of 
made of the district within which any such pipes or underground works undertakers to 


shall be laid, on a scale not less than one foot to a mile, and shall 
cause to be marked thereon the course and situation of all existing 
pipes or conduits for the collection, passage, or distribution of water 
and underground works belonging to them, in order to show all such 
underground works within the said district, and shall, within six 
months from the making of any alterations or additions, cause the said 
map to be from time to time corrected, and such additions made thereto 


be made. 
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map or plan to 
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with Clerk of 
the Peace, ete. 
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7 Will. rv. and 
1 Vict. c. 83. 
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as may show the line and situation of all such pipes, conduits, and under- 
ground works as may be laid down or formed by them from time to 
time after the passing of the special Act, and such map and plan, or a 
copy thereof, with the date expressed thereon of the last time when the 
same shall have been so corrected as aforesaid, shall be kept in the office 
of the undertakers, and shall be open to the inspection of all persons 
interested in the same within the said district. 

XX. The undertakers shall, from time to time, within three months 
from the time at which any such map or plan, or any such correction 
thereof or addition thereto, shall have been made as aforesaid, deposit 
with the Clerks of the Peace in England or Ireland, and with the 
Sheriff-clerks in Scotland, of every county, and the Town Clerk of 
every burgh in Scotland, in which such district or any part thereof may 
be situate, and also with the Parish Clerks of the several parishes in 
England, and Clerks of the Union of the several parishes in Ireland, 
and the Schoolmaster of the several parishes in Scotland, in which such 
underground works shall be situate, copies of the said map or plan, with 
all such particulars, and all such corrections and additions as aforesaid, so 
far as relates to such counties, burghs, and parishes respectively.! 

XXI. The said Clerks of the Peace, Sherift-clerks, and Town Clerks, 
Parish Clerks, Clerk of the Union, and Schoolmasters shall receive the 
said copies of the said map and plan respectively, and shall keep the 
same, and shall allow all persons interested to inspect the same, and 
take copies or extracts of and from the same, in the like manner, and 
upon the like terms, and under the like penalty for default, as is pro- 
vided in the case of maps and plans deposited under an Act passed in 
the first year of the reign of Her Majesty, intituled An Act to compel 
Clerks of the Peace for Counties, and other Persons, to take the Custody 
of such Documents as shall be directed to be deposited with them under 
the Standing Orders of either House of Parliament. 

XXII. Except where otherwise provided for by agreement between 
the undertakers and other parties, if the owner, lessee, or occupier of 
any mines or minerals lying under the reservoirs or buildings belonging 
to the undertakers, or under any of their pipes or works which shall be 
under ground, and shall be described in the map or plan which shall be 
so kept and deposited as hereinbefore mentioned, or within the pre- 
scribed distance, if any, and if no distance be prescribed within forty 
yards therefrom, be desirous of working the same, such owner, lessee, 
or occupier shall give the undertakers notice in writing of his intention 
so to do thirty days before the commencement of working; and upon 
the receipt of such notice it shall be lawful for the undertakers to cause 
such mines to be inspected by any person appointed by them for the 
purpose, and if it appear to the undertakers that the working of such 
mines or minerals is likely to damage the said works, and if they be 
willing to make compensation for such mines to such owner, lessee, or 
occupier thereof, then he shall not work the same; and if the undertakers 
and such owner do not agree as to the amount of such compensation the 
same shall be settled as in other cases of disputed compensation. 

XXIII. If before the expiration of such thirty days the undertakers 
do not state their willingness to treat with such owner, lessee, or occu- 


‘The deposit of plans of their workings of a subjacent mine. South 
underground workings is a condition Staffordshire Waterworks Co.v. Mason, 
precedent to recover for injuries to 1886, 56 L. J. Q. B. 254. 
their pipes by the ordinary and usual 
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pier for the payment of such compensation, it shall be lawful for him to 

work the said mines, and to drain the same, by means of engines or 

otherwise, as if this Act and the special Act had not been passed, so 

that no wilful damage be done to the said works, and so that the said 

mines be not worked in an unusual manner; and if any damage or 
obstruction be occasioned to the works of the undertakers by the working Owners to 

of such mines in an unusual manner, the same shall be forthwith repaired make good 
or removed (as the case may require), and such damage made good, by damage ocea- 
the owner, lessee, or occupier of such mines or minerals, and at his own Sioned by 
expense, and if such repair or removal be not forthwith done, or if the Working the 
undertakers shall so think fit, without waiting for the same to be done ae poe hie 
by such owner, lessee, or occupier, it shall be lawful for the undertakers eae 
to execute the same, and recover from such owner, lessee, or occupier 

the expense occasioned thereby by action in any of the superior courts. 

XXIV. If the working of any such mines under the said works of Mining com- 
the undertakers or within the above-mentioned distance therefrom be munications. 
prevented as aforesaid by reason of apprehended injury to such works, 
it shall be lawful for the respective owners, lessees, and occupiers of 
such mines to cut and make such and so many airways, headways, gate- 
ways, or water levels through the mines, measures, or strata the working 
whereof shall be so prevented as may be requisite to enable them to 
ventilate, drain, and work any mines or minerals on each or either side 
thereof, but no such airway, headway, gateway, or water level shall be 
of greater dimensions or sections than the prescribed dimensions or 
sections, and where no dimensions are prescribed eight feet wide and 
eight feet high, nor shall the same be cut or made upon any part of the 
said works so as to injure the same. 

XXV. Except where otherwise provided for by agreement the Company to 
undertakers shall from time to time pay to the owner, lessee, or occupier make compen- 
of any mines of coal, ironstone, and other minerals extending so as to Sationto owner, 
lie on both sides of any reservoirs, buildings, pipes, conduits, or other lsee, or oecu- 
works, all such additional expenses and losses as shall be incurred by pets 
such owner, lessee, or occupier by reason of the severance of the lands cea a 
over such mines or minerals by such reservoirs or other works, or of the yeason of | 
continuous working of such mines or minerals being interrupted as mines being 
aforesaid, or by reason of the same being worked under the restrictions worked, 
contained in this or the special Act; and for any mines or minerals not 
purchased by the undertakers which cannot be obtained by reason of 
making and maintaining the said works, or by reason of such apprehended 
injury from the working thereof as aforesaid; and if any dispute or Disputes to he 
question shall arise between the undertakers and such owner, lessee, or settled by 
oceupier as aforesaid touching the price of such minerals, the same shall arbitration. 
be settled by arbitration in such manner as is provided by the Lands 
Clauses Consolidation Act if the undertaking shall be situate in England 
or Ireland, and by the Lands Clauses Consolidation (Scotland) Act if the 
undertaking shall be situate in Scotland. 

XXVI. For better ascertaining whether any such mines are being Power to com- 
worked or have been worked so as to damage the said works it shall be pany to enter 
lawful for the undertakers, after giving twenty-four hours’ notice in and inspect the 
writing, to enter upon any lands through or near which the said works Beate Be 
are situate, and wherein any such mines are being worked or are supposed ere Raa eee 
so to be, and to enter into and return from any such mines or the works the same. 
connected therewith, and for that purpose it shall be lawful for them to 
make use of any apparatus or machinery belonging to the owner, lessee, 
or occupier of such mines, and to use all necessary means for discovering 
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the distance from the said works to the parts of such mines which are 
being worked or about to be worked. 
Nothing to XXVII. Nothing in this or the special Act shall prevent the under- 
prevent under- takers from being liable to any action or other legal proceeding to which 
takers from they would have been liable for any damage or injury done or occasioned 
Se in any mines by means or in consequence of the waterworks, in case the 
: same had not been constructed or maintained by virtue of this Act or 


injury done to : 
ae aes the special Act. 
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Coat Mines Recuuation Act, 1887, 50 & 51 Vict, c. 58 
SCHEDULES 


Section 24. SCHEDULE ONE 
Proceepines oF Boarpd ror EXAMINATIONS 


1. The board shall meet for the despatch of business, and shall from 
time to time make such regulations with respect to the summoning 
notice place management and adjournment of such meetings, and 
generally with respect to the transaction and management of business, 
including the quorum at meetings of the board, as they think fit, subject 
to the following conditions :— 

(a) Any regulations made by the board constituted under the Acts 

repealed by this Act, and in force at the commencement of this 
Act, shall continue in force till repealed or altered by the board. 

(0) An extraordinary meeting may be held at any time on the 
written requisition of three members of the board addressed to the 
chairman ; 

(c) The quorum to be fixed by the board shall consist of not less 
than three members ; 

(d) Every question shall be decided by a majority of votes of the 
members present and voting on that question ; 

(ec) The names of the members present, as well as those voting upon 
each question, shall be recorded ; 

(7) No business shall be transacted unless notice in writing of such 
business has been sent to every member of the board seven days 
at least before the meeting. 

2. The board shall from time to time appoint some person to be 

chairman, and one other person to be vice-chairman. 

3. If at any meeting the chairman is not present at the time ap- 
pointed for holding the same, the vice-chairman shall be the chairman 
of the meeting, and if neither the chairman nor vice-chairman shall be 
present, then the members present shall choose some one of their 
number to be chairman of such meeting. 

4. In case of an equality of votes at any meeting, the chairman for 
the time being of such meeting shall have a second or casting vote. 

5. The appointment of an examiner may be made by a minute of the 
board signed by the chairman. 

6. The board shall keep minutes of their proceedings, which may be 
inspected or copied by a Secretary of State, or any person authorised by 
him to inspect or copy the same. ‘ 
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SCHEDULE TWO Sections 25 


ane and 30. . 
TaBLeE or Maximum Fess to be paid in respect of CeRriricares 


First Class Certificate 


By an applicant for examination, . . Two pounds. 

For copy of certificate, . : 3 . Five shillings. 
Second Class Certificate 

By an applicant for examination, . . One pound. 

For copy of certificate, . , ; . Two shillings and sixpence. 
SCHEDULE THREE Section 33. 


Form oF Return 


This Form to be correctly filled wp by the Owner, Agent, or Manager, and 
sent to the Inspector of the District, on behalf of the Secretary of 
State, on or before 21st January, every year. 


Part A 
Year ending 31st December 18 .~ 


Name of Mine 
Situation of Mine 
County 
Name of Owner (Company) 
Name of Manager 

Name of Under-manager 
Postal Address 


Return of Persons ordinarily employed during the Year :— 


Under ground. . | Boys of 12 and under 16 
Males above 16 ‘ 


Total under ground 


Above ground (includ- | Boys of 12 and under 13 
ing those employed | Girls do. 
onsidings and private | Boys of 13 and under 16 


branch railways and | Girls do. 
tramways, and in | Females above 16 . 
cleaning, washing, | Males do. 


and coking of coal), 
Total above ground 


Total number of persons 
employed under ground 
and above ground 


24 
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Quantity of MINERAL wrought during the Year 


Mineral Wrought. 


Coal . 
Fireclay 
Tronstone 5 
Shale—Oil Shale 

Do. used for other purposes 
Copperas Lumps, or Iron Pyrites . 
Other minerals, viz. :— 


Number of Statute Tons wrought. 


The Numper of Days in each Monts on which Coat or [RoNSTONE 
has been drawn 


Number of Days on which was drawn. 


1. Coal. 2. Ironstone. 


January 
February 
March 
April . 
May . 
June . 
July . 
August 
September . 
October 
November . 
December 


day of 


(Signed) 


18 
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SCHEDULE FOUR 


REPEAL 


Section 8. 


Date of Act. Title of Act. Extent of Repeal. 


35 & 36 Vict. c. 76 | The Coal Mines Regulation | The whole Act. 


[1872]. Act, 1872. 
44 & 45 Vict. c. 26 | The Stratified Ironstone Mines | The whole Act. 
[1881]. (Gunpowder) Act, 1881. 
49 & 50 Vict. c. 40 | The Coal Mines Act, 1886. The whole Act. 
[1886]. 
APPENDIX C 
Expiosives Act, 1875 (38 Vicr. c. 17) 
Substances to 3. This Act shall apply to gunpowder and other explosives as defined 
which this Act by this section. 
applies. The term ‘‘ explosive” in this Act— 


(1.) Means gunpowder, nitro-glycerine, dynamite, guncotton, blasting 
powders, fulminate of mercury or of other metals, coloured fires, 
and every other substance, whether similar to those above 
mentioned or not, used or manufactured with a view to pro- 
duce a practical effect by explosion or a pyrotechnic effect ; 
and 

(2.) Includes fog-signals, fireworks, fuzes, rockets, percussion caps, 
detonators, cartridges, ammunition of all descriptions, and 
every adaptation or preparation of an explosive as above 


defined. 
General rules 17. In every gunpowder store the following general rules shall be 
for stores, observed ; that is to say 


(1.) The provisions of an Order in Council relating to stores, so far as 
they apply to such store, shall be duly observed : 

(2.) There shall not be at the same time in the store an amount of 
gunpowder exceeding the amount specified in the licence ; 
and 

(3.) The store shall be used only for the keeping of gunpowder, and 
receptacles for or tools or implements for work connected with 
the keeping of such gunpowder ; and 

(4.) The interior of the store, and the benches, shelves, and fittings 
therein, shall be so constructed or so lined or covered as to pre- 
vent the exposure of any iron or steel and the detaching of 
any grit, iron, steel, or similar substance, in such manner as 
to come into contact with the gunpowder, and such interior, 
benches, shelves, and fittings shall, so far as is reasonably 
practicable, be kept free from grit, and otherwise clean; and 
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(5.) The store shall have attached thereto a sufficient lightning con- 
ductor, unless it is made by excavation or is licensed for less 
than one thousand pounds of gunpowder; and 

(6.) Before repairs are done to or in any part of a store, the store 
shall, so far as practicable, be cleaned by the removal of all 
gunpowder and the thorough washing out of the store ; and 
after such cleaning, these rules shall cease to apply to the 
store until gunpowder is again taken there ; and 

(7.) Except after such cleaning, all tools and implements used in or 
in any repairs to the store shall be made only of wood, copper, 
or brass, or some soft metal or material, or shall be covered 
with some safe and suitable material ; and 

(8.) Due provision shall be made, by the use of suitable working 
clothes without pockets, suitable shoes, searching, and other- 
wise, or by some of such means, for preventing the introduc- 
tion into the store of fire, lucifer matches, or any substance or 
article likely to cause explosion or fire, or any iron, steel, or 
grit; but this rule shall not prevent the introduction of an 
artificial light of such construction, position, or character as 
not to cause any danger of fire or explosion ; and 

(9.) No person shall smoke in any part of the store; and 

(10.) A person under the age of sixteen years shall not be employed 
in or enter the store, except in the presence and under the 
supervision of some grown-up person. 

In the event of any breach (by any act or default) of the general 

rules in any stores— 

(a) All or any part of the gunpowder in respect to which or being in 
the store when the offence was committed may be forfeited ; 
and 

(b) The occupier shall be liable to a penalty not exceeding ten 
pounds, and in addition (in the case of a second offence) ten 
pounds for every day during which such breach continues. 
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55. A Government inspector shall have power to make such ex- Powers of 
amination and inquiry as may be necessary to ascertain whether this Government 


Act is complied with, and for that purpose— 

(1.) He may enter, inspect, and examine any factory, magazine, or 
store of any explosive, and every part thereof, at all times by 
day and night, but so as not to unnecessarily impede or 
obstruct the work in such factory, magazine, or store, and 
may make inquiries as to the observance of this Act and all 
matters and things relating to the safety of the public or of 
the persons employed in or about such factory, magazine, or 
store ; and 

(2.) He may enter, inspect, and examine any premises registered 
under this Act, and every part thereof, in which any explosive 
is kept, or is reasonably supposed by him to be kept, at all 
reasonable times by day ; and 

(3.) He may require the occupier of any factory, magazine, store, or 
premises which he is entitled, under this section, to enter, or 
a person employed by such occupier therein, to give him 
samples of any explosive or ingredients of an explosive 
therein, or of any substance therein, the keeping of which 
is restricted or regulated by this Act, or of any substance 
therein which the inspector believes to be an explosive, or 
such ingredients or substance. 


inspectors. 


Application of 
35 & 36 Vict. 
ce. 76, 77 to 
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The occupier of every such factory, magazine, store, and registered 
premises, his agents and servants, shall furnish the means required by 
the inspector as necessary for every such entry, inspection, examination, 
and inquiry. 

Any person who fails to permit a Government inspector to enter, 
inspect, examine, or make inquiries in pursuance of this section, or to 
comply with any requisition of such inspector in pursuance of this 
section, or who in any manner obstructs such inspector in the execution 
of his duties under this Act, shall be liable to a penalty not exceeding 
one hundred pounds for each offence. 

59. Where a magazine or store is established for the purpose of any 
mine subject to the Coal Mines Regulation Act, 1872, or the Metal- 
liferous Mines Regulation Act, 1872, by the owner (as defined by such 


magazines used A ot) of the mine, the Secretary of State may from time to time by order 


for mines. 


Local Author- 
ity may erect 
public water- 
closets, etc. 


A.D. 1894, 


Application 
of Act, 


direct an inspector under either of those Acts to act with respect to such 
magazine or store as a Government inspector under this Act, and may 
revoke any such order; and such inspector shall, while such order is in 
force, have for that purpose the same powers and authorities as he has 
under the said Acts, and also the powers and authorities of a Government 
inspector under this Act. 
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Pustic Heat Scotuanp Act, 1867 (30 & 31 Vict. c. 17) 


41. The Local Authority may erect such public water-closets, 
privies, and urinals, and in such situations, as they may think fit, 
and may defray the expense thereof, and of keeping the same in 
repair and in good order, and shall cause such privies to be cleansed 
daily; and the Local Authority may also, by written notice to the 
owner or occupier of any schoolhouse or of any factory or building 
in which more than ten persons are employed at one time in any 
manufacture, trade, or business, require them or either of them, 
within a time specified, to construct a sufficient number of water- 
closets or privies for the separate use of each sex; and any person 
failing to comply with such notice shall be liable for each offence in 
a penalty not exceeding twenty pounds, 


APPENDIX E 
Quarries Act, 1894 (57 & 58 Vict. o. 42) 


An Act to provide for the better Regulation of Quarries.— 
[25 August 1894. ] 


Be it enacted by the Queen’s most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the authority of 
the same, as follows: 

1, This Act shall apply to every place (not being a mine) in which 
persons work in getting slate, stone, coprolites, or other minerals, and 
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any part of which is more than twenty feet deep, and every such place 
is in this Act referred to as a quarry under this Act. 

2. (1.) The provisions of the Metalliferous Mines Regulation Acts, Application 
1872 and 1875, and the Metalliferous Mines (Isle of Man) Act, 1891, to quarries 
specified in the schedule to this Act, shall, subject to the modifications of certain 
therein specified, apply in the case of every quarry under this Act in Provisions of 
like manner as they apply in the case of a mine. BOR BENE 

(2.) The inspectors under the Metalliferous Mines Regulation Acts, ae Vict 
1872 and 1875, shall be inspectors of the quarries under this Act. 0. 39 ee 

(3.) In the appointment of such inspectors in Wales and Monmouth- 54 & 55 Vict. 
shire among candidates equally qualified persons having a knowledge of «. 47. 
the Welsh language shall be preferred. 

3. In the application of the Factory and Workshop Acts, 1878 to Modifications 
1891, and of any future Act amending the same, to quarries under this of application 
Act, the following modifications shall be made : of Factory 

(a) In every such quarry the powers of the inspectors under those Acts to 

Acts shall be transferred to and exercised by the inspectors (™"™°- 
under the Metalliferous Mines Regulation Acts, 1872 and 
1875 ; 
(b) Sections thirty-one and thirty-two of the Factory and Workshop 
Act, 1878, shall not apply to any such quarry ; 
(c) Nothing in section fifty-eight of the Factory and Workshop Act, 
1878, shall prevent the employment in any such quarry of 
young persons in three shifts for not more than eight hours 
each. 
4, This Act shall come into operation on the first day of January, Commence- 


Or 


one thousand eight hundred and ninety-five. ment of Act.» 
5. This Act may be cited as the Quarries Act, 1894. Short title. 
SCHEDULE 


Provisions oF METaLuirERous Mines ACTS APPLIED TO QUARRIES — Section 2. 


Metalliferous Mines Regulation Act, 1872 (35 & 36 Vict. c. 77) 


Section nine. 

Section eleven, with the substitution of the word “ explosive ” 
for the word ‘ powder.” 

Sections fifteen to eighteen. 

Sections twenty to twenty-two. 

Sections twenty-four to forty. 

In section forty-one, the definitions of “owner” and “agent,” 
and the definition of “court of summary jurisdiction ” so far 
as it relates to Scotland. 

Sections forty-two and forty-three. 


Metalliferous Mines Regulation Act, 1875 (38 & 39 Vict. ¢. 39) 


Section one, except the proviso. 


Metalliferous Mines (Isle of Man) Act, 1891 (54 & 55 Vict. ¢. 47) 


Section one. 
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50 & 51 Vict. 
ce. 58, 
Short title, 
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APPENDIX F 
Coat Mines (Cueck WercHer) Act, 1894 (57 & 58 Vicr. c. 52) 


An Act to amend the Provisions of the Coal Mines Regulation Act, 1887, 
with respect to Check Weighers.—[25 August 1894. | 


Be it enacted by the Queen’s most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the authority 
of the same, as follows: 

1. If the owner, agent, or manager of any mine, or any person 
employed by or acting under the instructions of any such owner, agent, 
or manager, interferes with the appointment of a check weigher, or 
refuses to afford proper facilities for the holding of any meeting for the 
purpose of making such appointment, in any case in which the persons 
entitled to make the appointment do not possess or are unable to obtain 
a suitable meeting place, or attempts, whether by threats, bribes, 
promises, notice of dismissal, or otherwise howsoever, to exercise 
improper influence in respect of such appointment, or to induce the 
persons entitled to appoint a check weigher, or any of them, not to 
reappoint a check weigher, or to vote for or against any particular 
person or class of persons in the appointment of a check weigher, such 
owner, agent, or manager shall be guilty of an offence against the Coal 
Mines Regulation Act, 1887. 

2. This Act may be cited as the Coal Mines (Check Weigher) Act, 
1894. 
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Abandoned Mines, assessment of, under Valuation Act, 281. 
when considered open mines, 6. 
5, proceeds go to liferenter, 61. 
fencing of, at common law, 121 ; under lease, 122. 
73 Regulation Acts, 318. 
plan, section, and return to be sent to Secretary of State, 320. 
Abandonment. (See Arbitration.) 
at common law, tenant’s power apart from stipulation, 100, 127. 
tenant is at risk of quantity, not existence of minerals, 128. 
sterility liberates tenant, 100, 128. 
but not depth of, or water in mine, 128. 
a. not allowed because mine cannot be worked to profit, 128. 
damnum fatale, 128. 
effect of, on liferenter’s right, 61. 
stipulations “unworkable to profit,” 129. 
method of ascertainment, condition precedent, 129. 
construction of various s., 129, 130. 
mora bars right of, 130. 
effect of neglect of, on retention of rent, 108. 
of machinery, not a depreciation allowing deduction for income tax, 286. 
notice of, by manager to inspector, 317, 318. 
effect of, on valuation, 282. 
Abatement of Rent by curator bonis or factor, 69. 
tenant’s claim for, 127. 
voluntary, does not affect assessable value, 275, 
Above Ground, employment of labour, 294. 
register, 295. 
Abstract of Coal Mines Regulation Act, publication of, 347. 
pulling down or defacing, 347. 
renewal of, 347. 
supply of, 347. 
Abstraction, wrongous, of minerals, 250. 
damages, who may be sued for, 250. 
measure of damages, 251. 
method of assessment, 251. 
value of minerals, less expenses of severance and bringing to bank, 
251. 
effect of bad faith, 251. 
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Abstraction—continued. 
when cost of severance allowed, 251. 
if working be by inadvertence, or “fairly and honestly,” sever- 
ance costs generally allowed, 251, 252. 
but not always, as if loss suffered can be ascertained, 252. 
when cost of severance refused, 253. 
practice as to allowing cost of severance, 253. 
cost of bringing to bank always allowed, 253, 254. 
special damage is due if special loss sustained, 254. 
wayleave rent, 254. 
measure of damages not affected because injured party can only consume 
minerals, 254. 
profit and trade allowances not included under “actual costs and ex- 
penses,” or “disbursements,” or “allowances,” 255. 
who entitled to damages recoverable, mineral tenant ; liferenter, 255. 
of water, 213. 
may be subject of servitude, 213. 


Accession to mineral property by retreat of the sea, 48. 


Accessorial Rights. (See also Roadways; Way of Necessity.) 
mineral owner entitled to, on severance of ownership, 33. 
pass without mention, 33, 34. 
power to enjoy mineral estate presumed, 34. 
power to sink pits and erect machinery to reach minerals, 34. 
grants of, construed according to intention of parties, 34. 
express liberty not restrictive of implied, 34. 

but limited to purpose of grant or reservation, 34, 35. 


Accessories, what, in a question of fixtures between heir and executor, 141. 
fiar and liferenter, 144. 
landlord and tenant, 145. 
seller and purchaser, 147. 
superior and vassal, 147. 
heritable and other creditors, 147, 
for valuation purposes, 275. 
machinery, principles for assessment, 275 et seq. 
test of physical annexation, 142, 276. 
»5 removal without injury, 277. 
oil-works and tanks, 274. 
engines, 276, 277. 
furnaces, effect of non-use, 277. 
pithead buildings, 277 ; coke-ovens, 278. 
miners’ houses, manager’s house, 278. 
effect of special agreement as to, 278. 
separate entry in valuation roll generally unnecessary, 275. 
if when necessary, 279, 


Accident, effect of, on tenant’s power of abandonment, 128, 
appliances to be kept at mine in case of, 340. 
imprisonment of owner, etc., for offence likely to lead to, 348, 
investigation of, by order of Secretary of State, 324, 
notice of, to inspector, 316, 
place of, to be left as it was, 317. 
report by inspector, 324, 


INDEX 379 


Acquiescence, ground of plea, 267. 
silence not sufficient, 211, 267. 
applies only to what is past, 267. 
what is sufficient, 268. 
as inferring authority to work open mines, 5. 
effect of, on quantum of damages, 248, 
effect of, recovery of damages, 211. 
statement of, in defence, must instruct assent, 138. 
as to infringement of right of support, 211. 
» extinction FF - 206. 
» diversion of running stream, 229, 
» pollution of water, 233. 
» Wwrongous abstraction of minerals, 248. 
»» nuisance, 267. 
declarator necessary, 263. 
no counter issue necessary, 264. 
“* Actual Costs and Expenses,’’ excludes profit and trade allowances, 255. 
Adjacent Support, 165. 
due to different strata, 166. 
Adjudication of lands carries mines sub silentio, 21. 
effect of, on powers of sale and lease, 75. 
Adverse Possession, interdict not always granted against, 247. 
Advocate, Lord, same as Attorney-General in Coal Mines Regulation Act, 353. 


Agent, meaning of in Regulation Acts, 353. 
liability of, 342, 343. 
prosecution of, 349. 
may not act as Justice, 351. 

Agreement, reciprocal, to furnish and take coal, 126. 
to supply hme implies contract to burn, 126. 
as to plant to be taken at valuation, 127. 

Air, primary uses of, 259. 
pollution of, 259, 260. 
under Regulation Acts, 329. 

measurement, examination and report, 330, 341. 
sufficient may be ordered by inspector, 323, 

Airleave Rent, 163. 

Airways, if flooded before occupancy, tenant not liable, 122. 
no primd facie right to ventilate adjoming mine, 162. 
statutory provisions relating to, 162. 
remedies for interference with, and improper use of, 162-164. 
measure of damage, 163. 

Alum Mines, lease of coal along with, 191. 
assessment of, for income tax, 284. 

Ambiguity in boundaries cleared by proof of possession, 24. 
in grants, intention decides, 31, 34. 
in contracts relative to support, 190-205. 

Ambulance to be kept at coal mines, 340. 

Animals under the Coal Mines Regulation Act, 
inspector’s duty of supervision, 322. 
room for, in underground travelling ways for, 337. 
ventilation of stables, 329. 
machinery worked by, 389, 
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Annexation, Act of, 19. 
test of, in questions as to fixtures, 143. 
», in valuation cases, 276. 
Annual Output, meaning of, 105. 
x 272, 283, 284. 
Appeal against income tax assessment, 288, 
5, conviction of offence against Regulation Acts, 349, 350. 
Appointment of arbitrators and umpire, 326. 
assessor, 312, 324. 
board for examination, 311. 
check weigher, 303, 305 ; interference with, 376. 
examiners, 311. 
inspector, 321. 
manager, 309. 
person to hold inquiry, 324. 
under manager, 310. 
weigher for owner, 303. 


Annual Value, 


Apportionment of rent at common law, 61. 


33 Act, 62. 
Aqueduct. (See Water.) 
Arbitration— 


under lease, import and effect of clause, 131. 
ancillary and executorial references, 132. 
construction of various clauses, 131, 132. 
reference of “all disputes,” 132. 
limited to what is in submission, 132. 
when condition precedent to abandonment, 129, 134. 
intention of parties to be had from contract, 132. 
nomination of arbiters, 133. 
oversman, if none appointed, Court will not order, 133, n., 134, 
powers of arbiters, 135. 
partial inspection may affect validity of award, 135. 
as to surface damages, 132, 133. 
under Waterworks Clauses Consolidation Act, 367. 
under Regulation Act, 325-328. 
arbiters and umpire, appointment, 325, 326. 
qualification, 327. 
disqualification, 326. 
powers, payment and expenses, 327. 
death, 326. 
Articles of Roup, 90. 
Artificer, meaning of, in Truck Acts, 359. 


Artificial Support must be sufficient, 170, 172, 176. 
»  Watercourses, (See Vater.) 
Assessment of mines, etc., for poor-rate, 270, 
value of mines, quarries, etc., as a wunwm quid, 270. 
rent actually paid is basis of valuation, 270, 271, 274, 
except minerals exhausted, 272. 
for mines and for minerals distinguished, 271, 272. 
separate entry of accessories, 275. 
machinery, pithead buildings, ete., 277, 279. 
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Assessment—continued. 
wayleave, 281, 
disused mine, 282. 
rent under sub-lease, 282. 
7 », lease for a year, 282. 
place of, 282. 
for income tax, 283. 
who liable, 287. 
place of charge, 287. 
appeals, 288. 
succession duty, 288. 
land tax, 289. 
ecclesiastical buildings, teind, 290. 
other statutory burdens, 289, 290, 291. 
Assignation of lease, rule if lease silent, 109. 
special powers required by partner, 109. 
“without landlord’s consent,” effect of, 80, 109, 110. 
completed, makes assignee liable, 110. 
unless stipulation to contrary, 111. 
“* At all Times,’’ covenant to work, meaning of, 114. 
Attorney-General, is Lord Advocate in Regulation Acts, 353. 
Auction, fraudulent purchase of mines by partners at, 87. 
Auditor of Sheriff Court, 354. 
Author of nuisance, 266. 
Avulsion, property of minerals, 49. 


Ballot, election of check weigher by, 305. 

Bank, bringing to, expenses of, when allowed, 253, 254. 

Bank Notes, payment of wages in, 358. 

Bankruptcy, effect of, on powers of sale and lease, 75, 76. 
resumption on tenant’s, 123, 

Barmaster, returns by, as to metalliferous mines, 315. 

Barometers, 340. 

Barony includes such regalia as are granted if not excepted, 26. 
title habile to prescribe minerals, even regalia, 26, 
possession by working in one parcel not necessarily possession of working 

in whole, 44. 
Barrier must be left by owner to dip, 215. 
5 . lessee, 119. 
unless relieved by stipulation or implication, 119. 
usual stipulations as to, 120. 
required for communication of levels, 157. 
to rise, no notice necessary of intention to work, 214. 
can owner pierce b, well within his own march, 220. 
injury to, by blasting and consequent flooding, 217. 

Base Mines, part and pertinent of lands in Crown grant, 24. 
Crown bound to grant, 21, 

» Tight in, not extended by 1592, c. 31, 21. 

Below Ground, employment of labour, 298, 294. 


Billy Fairplay, 298. 
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Blackband Ironstone a mineral, 12. 
Blast Furnaces, application of Factory and Workshops Act to, 356. 
Blasting, injury to barrier and consequent flooding, 217. 
when a nuisance, 261. 
under Regulation Acts, 333. 
Board of Supervision, 265. 
Boards of Examiners, constitution of, 311. 
continuance of existing, 355. 
powers and proceedings, 311. 
reports, 311. 
Boilers must have gauges and safety valves, 340. 
two travelling entrances to, 337. 
Books, ascertainment of royalty from, 102. 
to be kept at office of mine, 341. 
inspector’s power of taking extracts, 341. 
inspection of, on behalf of workmen, 341. 
Bore Holes, 336. 
Boring as rez interventus after missives, 91, 93, 94. 
Boundaries, demonstrative and taxative, 95. 
“Cas presently possessed by ” so and so, 95. 
plan, when it may be referred to, 95. 
by a supposed fault, 96. 
discrepancy as to acreage, 96. 
evidence to interpret language, 96, 97. 
onus of proof where reservations, 27. 


particular b.: canal, 26; highway, 26; loch, 26; river, 26; sea, 26; 


seabeach, sea-flood, sea-shore, 27 ; foreshore, 27 ; flood-mark, 27. 
Bounding Titles limit the right of grantee, 26. 
proof of possession excluded unless title ambiguous, 26. 
Boys, employment of, regulations, 293, 294, 295. 
register, 295. 
misrepresentation as to age, 295, 296, 349. 
not to move railway waggons, 295. 
Break, optional, operative without stating reasons, 130. 
and indicator, 340. 
Breaking the Surface, meaning of, 16. 
Brick burning, when a nuisance, 259, 260. 
earth, is a mineral, 11, 15. 
field, assessment for income tax, 284. 
5, is quarry rather than mine, 4. 
5, construction of lease of, 112. 
work as a fixture, 145, n. 6. 
works, assessment of, 271, 277. 
Bringing to Bank, cost of, allowed if abstraction wrongous, 253, 254. 
Buildings, assessment of pithead, 277, 279. 
support for, 173. 
» acquisition of, 176. 
imphed grant, 178, 179. 
prescription, 180-183. 
effect of erection when surface may be brought down, 183. 
erection of, when proprietor has leased minerals, 174, 207. 
injured by withdrawal of support, recovery of loss, 209. 
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Burgh, assessment of mines in, 270. 
» Police Act, 1892, assessment of quarries, 290. 


Butty Colliers, 359. 


Cage, cover, 340. 
indicator on rope, 340. 
speed when men raised, 339. 


Calcining, when a nuisance, 260. 
Canal, a boundary, 26. 


Capital, proceeds of mines, ec. or income, 60. 
income tax, no deduction for sums to replace, 285. 


Cartridge, 333. 
Case, for explosives, what, 336. 


Casualties of Superiority, rent derived from minerals must pay, 50. 
mode of calculating, 51. 
minerals unlet, parties at variance as to rent, 52. 
actual rent if early exhaustion not contemplated, 52. 
rule as between landlord and tenant determines question as to 
fixtures, 147. 


Caveat Emptor, 87. 
Cement Works, when nuisance, 261. 


Certificate of competency, first and second class, 311. 
cancellation or suspension, 312 ; record thereof, 313. 
examinations for, 311. 
experience, 311. 
fees for, 311. 
loss of, 313 ; and copy, 314. 
offences of forgery, false statement, etc., 314. 
record of cancellation, suspension, revival, or restoration, 313. 
register of holders of, 313. 
renewal and restoration, 313. 

power of Secretary of State as to, 313. 
uttering forged documents, 314. 
of service as under manager, 355. 
continuance of existing, 355, 


Certificated Manager— 
appointment of, 309, 310. 
disqualification of contractor, 311. 
daily supervision by, 310. 
every coal mine must be under, 309. 
imprisonment for wilful neglect, 348. 
inquiry into competency, 312. 
liability in case of contravention by others, 342. 
prosecution of, 342, 349. 
penalty for working coal mines without, 309. 
responsibilities, 310, 342. 
suspension, cancellation, renewal of certificate, 312. 
temporary manager, 310. 


Certum est quod certum reddi potest, 99. 
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Chain, as an accessory to mine, 141. 
single linked, prohibited, 340. 
inspection of, 331. 
Chalk, a mineral, 11. 
Chamber containing coal passes to disponee if coal reserved, 28. 
Chancery Office, duplicate of lease of mines in Crown lands to be lodged at, 71. 
Char, right to, must be specially given, 112. 
Charger, iron or steel prohibited, 333, 334. 
Check weigher— 
Act, 376. 
absence of, 303. 
appointment and stationing of, 303, 305. 
duties, 303-305. 
facilities to be afforded, 303, 304, 305. 
effect of standard weight system, 304, 305. 
impeded, not to be by owner’s weigher, 305. 
impeding working of mine, 304. 
owner may retain agreed on contribution for salary, 306. 
production of authority to act, 305. 
qualification, need not be employee, 305. 
removal of, grounds, 304. 
5) procedure, 348. 
remuneration of, 305. 
each weighing place, and each place of determining deductions, may 
have, 303. 
may give information to workmen, 304. 
penalty for interference with office and appointment, 376. 
China Clay, a mineral, 12. 
Clauses, usual and necessary, 137. 
Clay, a mineral, 11; forming subsoil not within the exception of Rail. Cl. 
Cons. Act, s. 70, 38. 
rights of company if “necessary to be dug,” 38. 
can be got by owner by open working, Rail. Cl. Cons. Act, s. 70, 39. 
usual stipulations as to royalty, 101. 
construction of leases of, 112. 
seams, how far exempted from restrictions as to explosives, 335, 
application of Coal Mines Regulation Act to, 293. 
Clay Pit is quarry rather than mine, but mine of, may exist, 4. 
Coal, reciprocal obligations to furnish and take, 126, 
Coal Dust not to be used for tamping, 334. 
Coal-heughs, what, 15. 
setting fire to, criminal offence, 361. 
Coin, payment of wages in, 358, 
Coke as produce of a mine, 15, 
Coke Ovens, where nuisance, 261. 
valuation of, 278. 
Colliers, no transmissible right to services of, 99. 
Colliery, meaning of, 18. 
companies, assessment for income tax, 287. 
draining, 213. 
express power to drain, 236. 
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Colonies, right of property in gold mines, 20, n. 


Commissioners of Woods and Forests, powers of sale, excambion, and lease of 
Crown mines, 71. 


Commonty, mines in, belong to commoners, 49, 50. 
possession by feal and divot as possession of minerals, 50. 
taking stones after allotment interdicted, 50, 


Communication of Levels. (See Levels; Barrier.) 
Company, lease by, 79. 


Compensation, when payment is a real burden, 210. 
owner may work on refusal by company, 39, 40, 41, 185, 187. 
company’s power exercisable at all times, and beyond purchase limits, 185 
company judge of danger, 185. 
payment of, by company, gives no right of property in minerals, 185. 
% » not rent in valuation assessment, 273. 
distinguished from right of action, 188. 
due for mines presently unworkable if likelihood of future profit, 40, 41. 
if private Act silent, Court slow to enforce compensation for future 
damage, 197. 
for injurious affection, 162, 163, 189. 
», injury not yet sustained, 187. 
», not working, 185-188. 
payable according to interest of party, 186. 
different minerals require separate compensation, 186. 
5, severance, 163, 188. 
to mine owner, provisions construed, 193. 
», surface owner ,, 53 197. (See Surface Damages.) 
notice and counter notice, 185-187. 
working after notice does not involve loss of compensation, 187. 
purchase of servitude same effect as purchase of land, 39, 41. 


Complaint, under Regulation Acts, when to be made, 348. 
for default of sending plan of abandoned mine, 321. 
Compulsory Purchase, power of, 37, 80. (See Purchase ; Rail. Cl. Cons. Act.) 
Concealment of material facts, when fraud, 86, 87. 
as bar to enforcement of contract, 87. 
effect of access to examine on, 87, 88. 
Consent, 85. (See Acquwiescence; Fraud ; Error.) 
required, entails, 76 ; liferenter and fiar, 78. 
Consequential Damage, 209, 216. 
Construction, necessary for, 8. 
Constructive Sterility, 128. 
Continuous Servitudes, 178. 
Continuous Working not easily implied, 101, 112. 
Contract, reciprocal, to furnish and take coal, 126, 
to exclude support, 175. 
construction of ambiguous provisions anent support, 190-205. 
generally, 190. 
restricting mine owner’s power of working, 191. 
securing compensation to mine owner, 193. 
Fs 4 surface owners, 197. 
relieving mine owner from liability for damage, 203. 
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386 INDEX 


SAS eth 0 Se pe Se ate ee ee ee 


Contractor cannot be a manager of coal mine, 311. 

nor inspector of ventilation, etc., 330. 

is subject to Coal Mines Regulation Act as an owner, 353. 
Convictions, appeals against, under Regulation Acts, 349. 
Co-owners, 353. 
Co-partners, lease by, 79. 
Copper mines not inter regalia, 19, 20. 

fall under adjudication of lands, 24. 

smelting works when a nuisance, 261. 

mills, 356. 
Coprolites are minerals, 11. 

not “stones” under a Navigation Act, 14. 

assessment for, as increasing the value of mines, 281, n. 7. 
Coroner, 328. 
Corporations, leases granted by, 79. 
County Council, 265. 

to make up valuation roll, 270. 
Cover Overhead, 339. 
Creditors, heritable, powers of sale and lease, 75. 

questions as to fixtures, 147. 
Criminal offences, 361. 
Crown, right of, in royal mines, 19-22. 

lands, mines in, managed by Commissioners of Woods and Forests, 70, 71. 

powers of sale, excambion, and Jease, 70, 71. 

foreshore minerals, management of, not transferred to Board of Trade, 71. 
Cuicunque aliquid conceditur, etc., 158. 
Cumulative Remedies for interference with support, 210. 
Curator, power of, as to sale and lease of minerals, 69. 

Ps », abatement of rent, 69. 
special powers, 68, 69. 

consent of, in deeds by minor, 70. 
Custom, effect to interpret question of fixtures, 148. 

restrict the meaning of “ mineral,” 13. 
Customs, 21, n. 


Daily inspection of mines and machinery, etc., 330, 331. 
supervision of mine by manager, 310. 
Damages, for breach of stipulation in a lease, 138. 
for improper use of road and airways, 163. 
injurious affection, 162. 
measure sometimes wayleave rent, 163. 
for withdrawal of support, occurs only when right infringed, 168. 
recovery in proportion to loss sustained, 183. 
general grounds of liability, mineral tenant and surface owner, 207. 
who lable for withdrawal, 208. 
for suecessive subsidences, 208. 
severance damages, 124, 163, 188, 189. 
question as to abatement and power of resumption, 124. 
provisions relieving mine owner from liability, 203. 
recovery for withdrawal of support to buildings, 209. 
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Damages—continued. 
negligent withdrawal of support, 209, 210. 
limitation by contract, 210. 
as to water, abstraction, use, and diversion, 213. 
nuisance, 263. 
as to wrongous abstraction, 250-255. 
effect of acquiescence on, 248. 
method of assessment, 251. 
when cost of severance allowed, 251, 252. 
nf - “5 refused, 253. 
special damage, 254. 
who entitled to, 255. 
Damnum Fatale, effect of, on tenant’s power of abandonment, 128. 
Danger, under Regulation Acts, arbitration as to, 328. 
notice of causes of, not provided against, 323. 
imprisonment of owner, etc., for personal neglect in causing, 348 
withdrawal of workmen in case of, 3382. 
Dangerous Nuisances, 261. 
Dead Rent, 7.¢. fixed rent, 99. 
Death, notice of, caused by explosion or accident, 316. 
Declarator, when necessary, 163, 248, 263. 
Deductions from royalty, stipulation construed, 104, 105. 
under Regulation Acts, agreements as to, 297-302. 
for check weigher’s salary, 306. 
for foreign substances, 297-3802. 
improper filling, 297, 301. 
mode of determining, 297, 301, 302. 
result of authorities, 301, 302. 
under Truck Acts, 358. 
under Income Tax Acts, 285. 


Defacing Notices, rules, etc., 347. 
Delay. (See Mora.) 
Delectus Persone in questions of assignation and sub-lease, 79, 80, 109. 
" » nomination of arbiters, 134. 
Depreciation of plant, deductions for income tax, 286. 
Description of mines leased, 94. 
of obligation to supply coal, 127. 
Directions, observance of, under Coal Mines Regulation Act, 341. 
Disbursements do not include profits or trade allowances, 255. 
Discontinuance of working, notice of, 317. 
Disposition to be read in light of circumstances of its date, 204. 
Dispositive Clause is leading clause, 31; if ambiguous, may be interpreted 
by others, 31. 
Disqualification of arbitrator and umpire, 326, 327. 
inspector, 322, 
juryman, 329. 
justice, 351. 
manager, 311. 
Distance between shafts, 307. 
exemption, 308. 
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Division of mine into parts, 309. 
Dormant Mines, how far open, 6. 
assessment of, 274, 282, 283. 
Draining, rights as to, 157, 213, 217. 
construction of express liberty of, 236. 
Dressed and Undressed Ore, royalty on, 105. 
Drowning. (See Flooding; Water; Barrier.) 
Drum, 340. 
Dry and dusty Places, regulations as to shots being fired in, 334, 335, 
Dumb Drift for return air, 330. 
Duty, succession, 288, 


Earthenworks, 356. 
Education, 296, 354. 
Employers’ Liability Act, 361. 
Employment above ground, regulations as to sex, hours, meals, 293, 294. 
register, 295. 
below ground, regulations, 293, 294. 
register, 295, 
Encroachment, wrongous, may be stopped, 247. 
no loss need be proved to obtain interdict, 247. 
interdict, title necessary for, 247, 248, 
when declarator necessary, 248. 
application for, must be timeous, 248 ; and precise, 250. 
apprehension of invasion of right must be shown, 249. 
effect of acquiescence, 248, 250, 
balance of expediency in interm interdict, 248. 
x +) no application when right is established, 249. 
conditions for granting, 249. 
damages, who may be sued for, 250. 
measure of damages, 251. 
method of assessment, 251. 
value of minerals, less expense of severance and bringing to bank, 
251. . 
effect of bad faith, 251. 
when cost of severance allowed, 251. 
if working be by inadvertence, or “fairly and honestly,” sever- 
ance costs generally allowed, 251, 252. 
but not always, as if loss suffered can be ascertained, 252, 
when cost of severance refused, 253. 
practice as to allowing cost of severance, 253. 
cost of bringing to bank always allowed, 253, 254. 
special damage is due if special loss sustained, 254. 
wayleave rent, 254. 
measure of damages not affected because injured party can only consume 
minerals, 254, 
profit and trade allowances not included under “actual costs and ex- 
penses,” or “disbursements,” or “allowances,” 255. ; 
who entitled to damages recoverable ; mineral tenant, liferenter, 255. 
summary inspection when granted, 255. 
not granted as matter of course, 256, 
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Encroachment—continued. 
right depends on ascertainment of fact, not on balance of evidence, 
256. 
Engine power, payment for, used for two mines, 106. 
as a fixture, 143. 
assessment of, 277. 
entrances to, 337. 
flywheel, 340. 
safety valve, 340. 
Engine-man, attendance and age, 338, 339. 
Entail of lands, separate charter to royal mines, 22. 
heir in possession can work to prejudice of succeeding heirs, 63, 64. 
es % is limited fiar rather than liferenter, 64. 
5 3 powers of excambion and lease, 76. 
provision to widow and children includes annual rent when free rent 
given them, 64. 
average rental to be taken in computing these, 65. 
meaning of “free rental,” 65. 
rent of current lease, if permanent, is its yale for computing, 65. 
powers granted to factors, 76. 
Error. (See Fraud; Mistake.) 
if in essentialibus renders contract void ; contra if not, 88. 
mere existence of fault no ground for reduction, 89. 
mora and homologation bar right of challenge on ground of, 89. 
Evidence, person charged with offence under Reg. Act may be witness, 348. 
minutes of, 348. 
certified copy of special rules is, 346. 
payment of money to injured persons not receivable in, 351. 
to clear ambiguity, 96. 
Examinations, regulations as to, 311. 
appointment of examiners, 311. 
fees, 311. 
Excambion by Commissioners of Woods and Forests for Crown, 71. 
heirs of entail, 76. 
minister, 71. 
trustees, 72. 
Excavation in suo and in adjacent lands, claims, 169, 170. 
land weakened by, 174. 
Exception, distinguished from reservation, 27, n. 
Exclusive Use, 32. (See Encroachment.) 
servitude to restrict requires more than neighbourhood, 33. 
loss not necessary to found remedy, 33. 
Executor, questions as to fixtures and machinery between heir and, 141-144. 
Exhaustion, bearing of, in cases of liferent, 59. 
7 es casualty, 52. 
A oe valuation, 272, 282. 
. 5) assessment for income tax, 283. 
subject of reference, 135. 
Expenses, under Coal Mines Regulation Act, of arbitration, 327. 
of inquiry into manager’s competency, 313. 
formal investigation as to explosion, 325. 
inspectors’, 322. 
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Explosion, notice of, in case of death or serious personal injury, 316, 317. 
place to be left after, 317. 
formal investigation, 324. 
special report by inspector, 324. 

Explosives, regulations as to stowage and use of, below ground, 383, 334. 
application as to clay and ironstone mines, 335. 

Explosives Act, 372 ; application of, to coal mines, 336. 


Factor, powers with respect to sale and lease, 66, 67, 68, 69. 
Factory and Workshops Acts, 356, 375. 
Fairly wrought, meaning of, 104, 
Fault, existence of, effect on contract to work fairly, 100. 
35 3 reduction of purchase, 89. 
supposed, a boundary, 96. 
Fee-simple, proprietor, powers of sale, excambion, and lease, 66. 
Fence, at common law, 121. 
duty to, 121. 
obligation varies with proximity to danger, 121, 
landlord not liable simply because he has tenant, 121. 
but may be liable by authority, 121. 
usual stipulations as to, 122. 
Roads and Bridges Act, pit unfenced, when nuisance, 262, 263. 
under Regulation Acts— 
abandoned mine, 318, 319. 
unused air shaft, 337. 
entrances in use, 337. 
» notin use, 331. 
flywheel and machinery, 340. 
removal for repair, 337. 
wilful damage to, 341. 
under Quarries Act, 375, 
Fiar may work on payment of surface damage to liferenter, 57. 
and liferenter, questions as to fixtures, 144, 
” ” » rent, 61. 
Fines for working mine without certificated manager, 309, 
» failure of manager to deliver certificate to court of inquiry, 312, 313. 
», Offences against provisions as to abandoned mines, 321. 
» Where penalty not expressly preseribed, 348. 
application of, 351, 
appeal against, 349, 350. 
recovery in Scotland, 350. 
£100, failure of manager to deliver certificate, 313. 
£30 »  tosend plan of abandoned mines, 321. 
£20 on owner, agent, manager, guilty of offence, 348. 
£10, failure of owner, etc., to attend summons of court of investigation, 
325. 
£2 on person not owner, ete., 348. 
Fire, mine taking, by accident, tenant may abandon, 128. 
civil lability for, 128, n. 
setting fire to mines, common law crime, 361. 
as a means of ventilation, 330. 
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Fireclay, a mineral, 11. 

application of Coal Mines Regulation Act to, 293. 
Fire Engines as fixtures, 142. 
Fixed Rent, 99. 


Fixtures, what, 140. 
test of removability without injury to heritable subject or its use, 140, 
277. 
between heir and executor rule most stringent for estate, 140. 
fiar and liferenter less so, 140. 
landlord and tenant less still, 141. 
superior and vassal, 53, 147. 
seller and purchaser, 147. 
heritable and other creditors, 147. 
annexation, physical and constructive, 141, 142, 276. 
special adaptation, 141. 
parts of general apparatus not suited to anything else, 141. 
machinery, 142, 143, 271, 275. 
question of intention at time of fixing, 143. 
if for improvement, heritable ; cortra if for mere convenience, 143. 
in valuation cases, 271, 275. 
trade fixtures, 143, 144. 
between heir and executor, 144. 
fiar and liferenter, 144. 
tenants’ fixtures, 145. 
engines, mining plant, and machinery, 145. 
time of removal of, 146. 
mines and machinery let together, 147. 
custom how far available to decide question as to f., 148. 
construction of special stipulations, 148-150. 
in valuation cases, 270. 
mines and machinery valued as unwm quid, 270-275. 
separate entry not necessary if machinery accessory, 276. 
3 necessary if not accessory, 279. 
oil tanks, engines, etc., 276, 277. 
Flanges, 340. 
Flint, a mineral, 11. 


Flooding, air-courses flooded before occupancy, tenant not liable, 122. 
effect of accidental, on tenant’s power of abandonment, 128. 
lessee must not work so as to cause, 123. 
stipulations as to, 123. 
negligence in opening sluice, etc., 212, n., 216. 
opus manufactum, 216, 218. 
exception in favour of statutory powers, 219. 

does not apply to negligence, 219. 
non-natural use, blasting and injury to barrier, 217. 
increase to gravitation by pumping, 217. 
can owner pierce slip dyke well within his own march, 220. 
right of protection against, 245, 

Flood-Mark, boundary by, 27. 

Foreshore, a boundary, 26. 
property in mines under, 42-49, 
grant and possession, 43. 
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Foreshore—continued. 
when conveyance necessary, 43. 
title to, 44. 
barony titles, 44. 
prescriptive possession, 45. 
taking of stones, etc., 45. 
must not be interfered with in mining, 45. 
minerals in narrow seas Crown property, 45-49. 
intra fauces terre, 48. 
minerals managed by Commissioners of Woods and Forests, 71. 
fluctuation, property by accession, feuar or proprietor, 48, 49. 
avulsion, 49. 
Forgery, 314. 
Fossils, meaning of, 14; may include stones, 12. 
fossilised boat, 11. 
‘*Found,’’ meaning of, 105. 
Foundries, 356. 


Fraud renders lease voidable, 85. 
mere inaccuracy in statement does not, 85. 
effect of general statements as to prospects of a mine, on contracts, 86. 
everything need not be told, 86. 
effect of opportunity of access to examine, 87, 
concealment of material facts, 87. 
effect of knowledge by purchaser concealed from vendor, 88. 
effect of contrivance to induce belief, 87. 
fraudulent purchase by partners at auction, 87. 
concealment as bar to enforcement, 87. 
effect of delay and homologation, 89. 
fraudulent abstention from working, 100, 
Freestone a mineral, 11, 12. 
when conveyed as amine, cannot be got by quarrying, 12. 
within exception of Rail. Cl. Cons. Act, 12, 38, 70. 
mine of, may exist though usually quarried, 5, 12. 
Furnace, assessment of, 277. 


Gas, inspection for, 330, 331. 
accumulation of, withdrawal of workmen, 332. 
Gas Pipes, support for, 180. 
Gas Works, withdrawal of support from, 169. 
assessment of, 277. 
Gauge, safety, 340. 
measuring, 306. 
General Rules — 
1. ventilation measurement of air, 329. 
2. return air, when to be carried off clear of ventilating furnace, 330. 
3. ventilation fans to be placed out of danger from explosion, 330, 
4 


. appointment of stations, and inspection before working and during 
shifts, 330, 331. 


5. inspection of machinery, etc., above and below ground, 331. 
. fencing of entrances, 331. 


o> 
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General Rules—continued. 
7. withdrawal of workmen in case of danger, 332. 
8. use of safety lamps in certain cases, 332. 
9. construction of lamps, 332. 
10. examination of ,, 333. 
11. lamp stations, 333. 
12. use of explosives below ground, 333, 336. 
13. water and bore holes, 336. 
14, signalling and manholes for travelling planes worken by machinery, 
336. 
15. manholes for other travelling roads, 337. 
16. manholes to be kept clear, 337. 
17. dimensions of travelling roads, 337. 
18. fencing of old shafts, 337. 
19. 5 entrances to shafts, 337. 
20. securing of shafts (casing), 338. 
3 roof and sides, 338. 
22. timbering, 338. 
23. use of downcast shafts optional, 338. 
24, attendance of engineman, 338, 339. 
25. signalling in working shafts, 339. 
26. speed of winding when men being raised, 339. 
27. cover overhead, 339. 
28. chains, 340. 
29. prevention of rope slipping on drum, 340. 
30. break and indicator, 340. 
31. fencing machinery, 340. 
32. safety valves and gauges for boilers, 340. 
33. barometer, thermometer, etc., 340. 
34. ambulance and stretchers, 340. 
35. wilful damage, 341. 
36. observance of directions, 341. 
37. books and copies thereof, 341. 
38. periodic inspection on workmen’s behalf, 341. 
39. experience of coal or ironstone getter, 342. 
penalty on non-compliance, 342. 
publication of abstract of Act, 347. 


Getting, meaning of, in deeds, 105. 
,, and Severing, expenses of, when allowed, 251-254. 
Girls, employment of, above ground, 294, 295. 


es below, prohibited, 294. 
register, 295. 


Glebe, property in mines under, 49. 
power of minister to work, 49. 
accumulation of rents for benefice, and income to minister, 49. 
minister cannot sell mines in, 71. 
may lease with heritors’ consent, 72. 
reservation of minerals in feu charter, 72, n. 


‘¢Going Shaft,’ 339. 
‘*Going Workings,”’ 114. 
Gold and Silver Mines, are property of Crown, 19-22. 
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Gold and Silver Mines—continued. 
granted by Crown for reddendo of one-tenth, 21. 
fall under entail of lands not mentioning them, 22. 
do not pass under part or pertinent or under a barony unless expressly 
granted, 25, 


Gotten, meaning of, in deeds, 105. 
#s in statute, 302. 

Granite a mineral, 11, 13. 
Grant of lands primd facie includes mines, 17, 23, 24. 

of minerals presumes enjoyment of them as estate, 34. 
Grassum, Crown may take, 71. 

in lease, 99. 

in valuation of rent for assessment, 271. 
Gravel is mineral, 11. 

taking of, servitude, 53. 


Guides to be provided in working shafts, 339. 
daily examination of, 331. 
wilful damage to, 341. 

Gunpowder. (See Hxplosives.) 


Heir. (See Hntail.) 
Heir and Executor, questions between, as to fixtures, 141-144, 
Hematite mines, 293. 
Hereditament, 18. 
Heritable and Moveable. (See Fixtures.) 
Heritable creditor’s power of sale and lease, 75. 
Highwater Mark, 42, 43. 
Highway, boundaries, 26. 
property in mines under, 35. 
rule of mediwm filum applies to owners of adjacent lands, 35. 
public and road trustees have no right of property, 36. 
even under General Turnpike Act, merely a servitude, 36. 
rights of County Council to take stones, etc., for public roads, 36, 37. 
traffic of minerals over, 291. 
Hill, selling price at the, 105. 
Homologation bars minor’s right of challenge, 70. 
right to challenge contract on ground of fraud or error, 89. 
receipt of rents by sub-tenant is h, by landlord, 89. 
effect of, when tenant works minerals not included in lease, 95, 
Horns, 340. 
Horses. (See Fencing.) 
under Reg. Acts, inspector may report as to care and treatment, 322. 
travelling roads, dimensions for passing of, 337. 
driver of, 339. 
Hydrostatic support, 171-173. 
Hypothec, right of in mineral leases, 107. 
what falls under, 107. 
how far royalties secured by, 107, 108. 
secures rent only, if mines and machinery be let separately, 147. 
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Id certum est quod certum reddi potest, 99. 

Idiot, leases by curators, 69. 

Implement Clause, 125. (See Liquidate Damage and Penalty.) 
Impossibility of Working, when tenant liberated by, 128. 
Imprisonment, 350. 


for forgery, 314. 
wilful neglect, endangering life or limb, 348. 


In, upon, and under, meaning of, in royalty clause, 105. 
Inclined Plane, 336, 338. 
Income or capital, mine proceeds, 60. 


Income Tax, assessment of brickfield, 284. 


x mines, for, 283. 
Rs quarries, ,, 284. 
% failing mine, 283. 


under schedule A, 283, 284. 
deductions to replace capital, 285. 
schedule D., 284, 285, 287. 
incidence of tax on mine owner and trader distinguished, 286. 
who liable, 287. 
place of charge, 287. 
appeals, 288. 
Incoming Tenants, dispute with, 130, 131. 
Indicator, 340. 
wilful damage to, 341. 
Inflammable Gas, search for, 330, 331. 
report to be made, 331, 332. 
withdrawal of workmen, when found, 332. 


Inhibition, effect of, on powers of sale or lease, 75. 
Injurious Affection, 162, 189. 
Inquests, 328. 


Inquiry. (See Investigation.) 
into manager’s competency, 312. 
report to Secretary of State, 312. 
regulation as to proof, expenses, etc., 312, 313. 
investigation, formal, regulations as to, 324, 325. 
Insane persons, leases by curators for, 69. 
Insolvency, effect of, on sale and lease, 75, 76. 


Inspection, summary, when granted for breach of lease, 138. 
interference with support, 210. 
fe a ef encroachment, 255. 

is not granted as matter of course, 255, 256. 
right depends on ascertainment of fact, not on balance of evidence, 256. 
of working under Rail. Cl. Cons. and Water. Cl. Acts, 190. 
under Regulation Acts, 321. 
of mine before working commences, 330. 

during shifts, 331. 

» on behalf of workmen, 341. 
of machinery, 331. 
» registers, 295. 
», reports, books, etc., 341. 


” ”? ” 


” 
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Inspection —continued. 
of weights and measures, 306. 
by formal investigation, 324, 325. 


Inspectors, function of, 321. 
appointment of, 321. 
notice of, 322. 
disqualification, 322. 
existing 1. continued, 355. 
salaries and expenses of, 322. 
Met. Min. i. may act under Coal M. Reg. Act, 322; and Quarries 
Act, 375. 
duties, generally, 321, 322. 
must not impede working, 322. 
furnish forms for annual return of minerals, 315. 
supply abstract of Act, 347. 
certify special rules, 346. 
see that Act is complied with, 321, 322. 
under Explosives Act, 336. 
Truck Acts, 359. 
at inquests, 328. 
as to notice to manager of danger not provided against, 323. 
ventilation, 322. 
draught animals, 322. 
notices to be given to, as to opening or abandonment, 317, 318. 
explosion or accident, 316, 317. 
change of name of mine or owner, 318. 
manager’s name and address, 309. 
division of mine into parts, 309. 
nomination of manager, 309. 
powers ‘to enter and inspect, 322. 
do what is necessary to enforce Act, 321, 322. 
inspect and copy register, 295; plans, 315; reports and books, 
341. 
order a plan, 315, 316. 
reports by, annual, 324. 
special on accident. or explosion, 324. 
publication of, 325. 
reports to, annual, 314, 315. 
of results of proceedings against workmen, 350. 
special rules to be transmitted to, 345. 
may be party to arbitration, 325. 
obstructing 1. 1s an offence, 322. 
contract to prevent compliance with notice by, 323. 
salaries, 322. 


Instroke, what, 115. 
lessee has promd facie right of, 115. 


» not bound to sink pits if he can work by i., 115. 
measure of damage on failure to sink pits, 116. 


Interested Persons, under Coal Mines Regulation Act, who, 319. 


Interdict, title necessary for, 247, 248. 
when declarator necessary, 248. 
application for, must be timeous ; 248, and precise, 250. 
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Interdict—continued. 
apprehension of invasion of right must be shown, 249. 
effect of acquiescence, 248, 250. 
balance of expediency in interim i., 248. 
* no application when right is established, 249. 
pion for granting and refusing, 249. 
may go out against a railway company for negligent blasting, though 
authorised, 261. 
for breach of lease, 138. 
», wrongous use of road and airways, 163, 164. 
withdrawal of support, 210. 
against calcining, 260. 
im nuisance cases, 263, 264. 
may stop mineral workings altogether, 264. 
Inventory, want of signature, 91. 
where mines and minerals let together, 147. 
Investigation, formal, regulations as to Court, witnesses, expenses, etc., 324, 
325. 
Inundation. (See Flooding ; Water; Barrier.) 
Ironstone is mineral, 11. 
Ironstone Mines, application of Coal Mines Regulation Act to, 293. 
exemption as to explosives, 335, 
Tronworks, assessment of, 271, 
Ish of Lease, 98, 


Joint Owners to concur in granting leases, 79, 
Just Allowances, do not include profit or trade allowances, 255. 


Kaolin, or china clay, a mineral, 12. 


Lamps, safety, to be used in examination for gas, 331. 
use of, in certain places, 332. 
construction of, 332. 
examination of, 333. 
unlocking, 333. 


Lamp Stations not be in return airway, 333. 


Land priméd facie includes mines and quarries, 17, 23, 24. 
but not if a conveyance of superiorities only is intended, 17, 23. 
but intention may point to the contrary, 17, 31. 
do not always include pipe-clay, 15 ; or gold mines, 23. 
under Roads and Bridges Act, sched. C, sec. 80, includes bed of a river, 
37. 
Lands Clauses Consolidation Act, 80, 184. 
Valuation Act includes mines, 270. 
Waterworks Clauses Consolidation Act, 17. 
superfluous lands, 26, 27. 
surface lands, under Rail. and Waterw, Cl. Acts, 15. 


Land Tax, 289. 
Landlord and Tenant. (See Lease; Fixtures.) 
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Lands Clauses Consolidation Act, purchase under, 80, 184. 
“lands” includes mines in conveyance under, 80, 184. 
purchaser cannot elect to buy surface only, 184. 
no express power of reservation of minerals in conveyance, 80. 


Lateral Support, 165. 
measure of right, 169. 


Lead Mines not inter regalia at common law or under, 1424, c. 12. 
fall under adjudication of lands, 24. 
unless containing certain quantity of silver, 19, 21. 
Lease. Nature of mineral, 83. 
distinctive characteristics, 83, 84. 
is really sale of land, 84. 
differs from English licence, 84, 85. 
permission to take minerals not necessarily L, 85. 
Abandonment— 
tenant’s power at common law, 100, 127. 
is at risk of quantity, but not existence of minerals, 128. 
sterility liberates tenant, 128; but depth of water in mine does not, 128. 
a. not allowed because mine cannot be worked to profit, 128. 
but is allowed in cases of fire or other damnum fatale, 128. 
stipulations, “unworkable to profit,” 129. 
method of ascertainment, condition precedent, 129. 
whether by arbitration or engineer’s report, 129. 
construction of various s., 129. 
mora bars right of a., 130. 
Abatement, tenant’s claim for, 127. 
Airways, 122. (See Arrways.) 
Arbitration, import and effect of clause, 131. 
ancillary, 131; and executorial, 132. 
construction of various clauses, 131, 132. 
reference of “all disputes,” 132. 
is limited to what is in the submission, 132. 
remains operative till award made, 133. 
when condition precedent to abandonment, 129, 134. 
intention of parties to be had from contract, 132. 
nomination of arbiters, how far necessary, 133. 
ousting of jurisdiction of the Court, 133. 
oversman, if none appointed Court will not order clause to be inserted, 
134. 
powers of arbiters to visit and take evidence, 1365. 
partial inspection may affect validity of award, 135, 
as to surface damages, 132, 133. 
overpayment of instalment of price of plant taken over at 
valuation, 127. 
Assignation and sub-lease—rule if lease silent, 79, 109. 
special powers required by partner, 109. 
“without landlord’s consent,” effect of, 79, 80, 109, 110. 
completed, makes assignee liable, 110. 
unless stipulation to contrary, 111. 
Barriers must be left by lessee, 119. (See Flooding; Barrier ; Water.) 
unless stipulation to contrary, 119. 
stipulations regarding, 119, 120. 
Boundaries, 95. (See Boundaries.) 
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Lease—continued. 


demonstrative and taxative, 95. 
“as presently possessed by” so and so, 95; Addenda, xxxi. 
plan, when it may be referred to, 95. 
supposed fault, 96. 
discrepancy as to acreage, 96. 
evidence to interpret language of, 96, 97. 
Breaks, 129. 
optional, operative without stating reason, 130. 
Communication of levels, 157. (See Levels ; Draining.) 
Consent— 
error, essential, renders 1. void, 88. 
not essential, renders 1. voidable, 88. 
mistake, 89. 
fraud renders lease voidable, 85. 
mere inaccuracy does not, 85. 
effect of general statements as to prospects, 86. 
everything need not be told, 86. 
effect of access to examine, 87, 88. 
concealment of material facts, 87. 
effect of contrivance to induce belief, 87. 
knowledge by purchaser concealed from seller, 88. 
at auction by partners of mine, 87. 
concealment as bar to enforcement, 87. 
effect of delay and homologation, 89. 
Continuous working should be stipulated for, 101, 112, 113. 
is not easily implied, 101, 112. 
Description of particular mineral or seam, 94. 
effect of mistakes in, 94. 
two minerals in same seam, 94, 95. 
question of fact if particular mineral let, 95. 
misdescription of assigned obligation to supply coal, 127. 
Fencing, 121. 
duty to fence, 121. 
obligation varies with proximity to danger, 121. 
landlord not liable for tenant’s failure in, 121. 
but may be, by granting authority, 121. 
usual stipulations, 122. 
Fixtures. (See Fixtures.) 
Flooding, lessee must not work so as to cause, 1238. (See Barrier ; Flood- 
ing ; Water.) 
usual stipulations, 123. 
of aircourses before occupancy, tenant not lable for, 122. 
Homologation bars right to challenge voidable agreement, 89. 
by landlord, may entitle tenant to retain what he has worked, 95. 
Hypothee, right of, 107. 
what falls under, 107. 
are royalties secured by, 107, 108. 
Implement clause, 125. 
Instroke and outstroke working, 115, 116. 
Ish must be definite, 98, n. 
Liferenter’s power to grant, 78. (See Liferent.) 
Liquidate damage and penalty, 125. 
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Lease—continued. 
liquidate d. not subject to modification, 125. 
unless gross discrepancy between claim and damage, 125. 
penalty may be modified, 125. 
mere use of term not conclusive, 125. 
a question of intention, 125. 
general rule, 126. 
Miners’ houses, rights and obligations usually by stipulation, 120. 
are not implied by existence of lease, 120. 
disused m. h. when lands and minerals separately let to same tenant, 
120. 
disposal of, when erected by tenant 120. 
power to build instructed by a clause of necessary privileges, 74. 
construction of lease where occupancy of m. h. right distinct from 
annual lease, Addenda, xxx1. 
Missives, 89. 
probative writing required, 90. 
minute of lease, articles of roup, when equivalent to 1., 90. 
effect of alteration upon, 90. 
production of progress ‘on all necessary occasions,” 90, n. 
boring after, is ret interventus, 91, 93, 94. 
Mode of working, 112-116. ; 
right of search should be given, 112. 
special powers not readily implied, 112, 113. 
charring, 112. 
working clay in land adjoining pottery leased, 112. 
various stipulations construed, 112, 113, 114. 
“regularly and to the dip of the stone,” 112, 1138, 114. 
“workmanlike manner,” 113, 114. 
“ stoop-and-room or longwall,” 113. 
“usual and approved way,” 113. 
“ going workings,” 114. 
position of new shafts, 113. 
instroke and outstroke, 115, 116. 
sinking pits, 115. 
damages for failure in, 116, 138. 
two seams under one lease, 114, 
specific performance not ordained by Court, 114. 
Plans— 
boundary interpreted by, 96, 
supposed fault, boundary, 96. 
Powers to grant. (See Powers.) 
Proof— 
of promise to grant, if for more than one year, writ or oath, 91. 
of subsequent alteration, 91, 
of verbal leases, 92. 
of informal 1. to last more than a year, 92. 
rev unterventus, 92, 93. 
of agreement by writ, missives, articles of roup, etc., 93. 
sl », Oath, 93. 
sufficiency of averment of rez interventus, 93, 94. 
Real right conferred if statutory requirements complied with, 98. 
Registration of Leases Act, 98. 
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Lease—continuwed. 
Ret interventus, 91, 92, 98, 94. 
Remedies— 
damages, 138. (See Damages ; Measure of Damages.) 
interdict, 188. (See Interdict.) 
summary inspection, 138 (See Inspection.) 
appointment of interim manager, 139. 
Removings, 137. 
Rent and Royalty— 
apportionment of, 61, 62. 
for mines, what, 99. 
if elusory, no real right, 99. 
grassums, 71, 99. 
may consist of money, services, or produce, 99. 
fixed rent, payable through minerals unworked, 99. 
effect of fraudulent abstention from working, 100. 
if none, lessee need not work unless bound to, 100. 
for other liberties, wayleave, etc., 106, 107. 
royalty, what, 101. 
kinds of, 101; tonnage r., 101; fixed rental on “triping,” 101; 
shding scale, 101. 
checking of, 102. 
returns erroneous, 102. 
construction of special clauses, 102, 103, 104. 
arrears, when returns erroneous, 102. 
dispute as to date, 102. 
is liquid debt, though amount to be made out from books, 102. 
effect of obligation to show output and sales, 102, 103. 
for different seams in same mine, 103. 
making up shorts, 103, 104. 
other stipulations. 104. 
construction of terms in r. clauses, “ win,” 104 ; “raise,” 104 ; “fairly 
wrought,” 104; “raised and carried off,” 104; “raising and 
making merchantable,” 105; “found,” 105; “annual out- 
put,” 105; “shipped for sale,” 105; “selling price at the 
hill,” 105 ; “in, upon, and under,” 105; “dressed and undressed 
ore,” 105; “rents and profits,” 106; “through, under, and 
over,” 106. 
retention of, 108. 
Renunciation, 130. 
in a question with incoming tenants, 130, 131. 
Reservations (see also Reservations), general rule as to, in 1., 97. 
effect of, 97. 
construction of various, 97, 98. 
onus of proof, where boundaries indefinite, 27. 
Restoration of surface, and keeping pits clear, 122, 123. 
effect of no stipulation, 122. 
construction of special stipulation, Addenda, xxx1, 
Resumption— 
power of, reserved to landlord, 123. 
interpretation of clauses, 123, 124. 
complication with compulsory purchase, 124. 
abatement for severance damage, 124, 125. 


% 
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Lease—continued. 
Retention of rent, 108. 
when competent, 108. 
barred by neglecting to abandon, 108. 
Roadways. (See Roadways.) 
Shorts, making up, 103. 
Singular successors, real right, 98. 
assignation, 108-111. 
Sinking pits, 115. 
landlord’s consent to position of, 113. 
lessee not bound to sink if he can work by instroke, 115. 
measure of damage for failure to, 116. 
Sub-lease, 79, 80, 108-111. 
Support (see Support), general grounds of liability of mineral tenant for 
withdrawal of, 207. 
Surface damage— 
clause of, does not make successive disponees lable, 199. 
» does not confer a right to injure deliberately, 119. 
superior bound to pay, 116. 
but not bound to insert clause in grant, 116. 
what, 116. 
meaning extended or restricted by context, 116. 
is damage ad perpetwum, 118. 
may included. by underground as well as surface operations, 116, 
Wty 
e.g. by subsidence, 117. 
but not by unauthorised trespass, 118. 
smoke, when included, 117. 
injury to mere amenity requires special provision, 117. 
construction of various stipulations, 117, 118, 197, 198, 199, 200, 201, 
202, 208. 
limit by measurement, 118. 
liability against superior and mineral tenant, 118. 
real security cannot be founded on clause, 116, n. 
settlement by arbitration, 132, 133. 
construction of arbitration clauses, 132, 133. 
reference ancillary to lease, 131. 
Tacit relocation, 92. 
Trial lease, 111. 
Usual and necessary clauses, 137. 
removal of buildings, 137. 
clauses in restraint of assignation, not, 137, 
Verbal lease, good for one year, 92. 
may be proved prout de jure, 92. 
Violent profits, 136. 
when due, 136. 
y. p. or damages, 136. 
measure of damage, 136. 
Warrandice, 85, 135, 136. 
Miscellaneous stipulations, reciprocal contract to furnish and take coal, 126. 
misdescription of assigned obligation to supply coal, 127. 


over payment of instalments of price of plant taken over at valua- 
tion, 127. 
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Levels (see Barrier Draining), communication of, requires express stipulation, 
154, 157. 
power to communicate to “neighbouring” works, 154, 157. 
ventilation of, 329 ; inspection of, 341. 
Licence, distinguished from lease, 84, 85. 
Liferent— 
what, 55. 
development of law, 55, 56. 
liferenter no power primd facie to work mines, 56. 
except for personal use, 57. 
fiar may work on payment of surface damage, 57. 
effect of universal ]. on unopened mines, 57. 
express grant may give liferenter right to mines, 58. 
testator’s intention by leasing them before 1. commences, 58. 
disposal of wniversitas of estate, 58. 
effect of danger of exhaustion, 59. 
grant may be implied, 59, 60. 
rents, when income, when capital, 60. 
of unopened mines do not go to liferenter, 60, 61. 
unless abandoned before 1. commences, 61. 
questions between fiar and liferenter’s representatives, 61. 
rents of what is unwrought go to 1.’s representatives, 61; also 
minerals severed, 61. 
rules of apportionment of, 61. 
minerals follow farms rather than houses, 62. 
Act of 1870 applies only to royalties payable at fixed terms, 
62. 
Liferenter may open surface to get his limited supply, 57. 
liable for repair of mining structures, 62. 
but has no claim for meliorations, 63. 
cautio usufructuria, 63. 
power to grant leases, 78. 
Lime, contract to supply, imphes to burn, 126. 
Lime-burning, when a nuisance, 261. 
Limestone is a mineral, 11, 12. 
within exception of Rail. Cl. Cons. Act, s. 70, 12, 38. 
mine of, may exist, but is usually quarried, 5, 12. 
Lime Works, assessment of, 271, 277. 
Limited Estate. (See Liferent ; Hntail.) 
Liquidate Damage and Penalty, 125. 
1. d. not subject to modification, 125. 
unless gross discrepancy between claim and damage, 125. 
penalty may be modified, 125. 
mere use of term not conclusive, 125. 
a question of intention, 125. 
general rule, 126. 
Local Authority, who, 265. 
may sue removal of nuisance under Public Health Act, 265. 
Loch, a boundary, 26. 
mines under property in, 41. 
proof of possession allowed if title ambiguous, 41. 
solum divisible only by consent or judicial authority, 42. 
disposition of water in, 214, 
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Lode, meaning of, 3. 

London Gazette, notice of inspector’s appointment, 321. 

Longwall, or stoop-and-room contract to work, 113. 
effect of working, at date of disposition, 204. 

Lucifer Matches, restriction as to use in coal mine, 333. 

Lunatic, leases by curator, 69. 


Machinery, when fixture, 142. 
test of annexation, 140, 141, 142. 
special adaptation, 141, 142. 
bearing of intention on this, 143. 
fire engine, 144. 
tenant’s fixtures, 145. 
removal of, what is timeous, 146. 
letting of, may be accessory to mining lease or not, 147. 
when hypothec covers, 147. 
under Valuation Acts, 271, 275-278. 
under Income Tax Acts, deduction for depreciation, 286, 287. 
under Regulation Acts, fencing of, 340. 
for raising and lowering persons, 339, 340. 
persons in charge of, 338. 
daily inspection of, 331. 
report as to, 331. 
Main Haulage Road, what, 335. 
Management, stipulations as to, 111-120. 
Manager (certificated), under Coal Mines Regulation Act, 309. 
every coal mine to be under, 309. 
penalty for non-compliance, 309. 
exemptions—all reasonable means taken may relieve from fine, 310. 
if no person qualified, 310. 
if only thirty persons employed ground, unless inspector 
require one, 310. 
applicant must be registered holder of first-class certificate of competency, 
309, 310. 
or certificate of competency granted under previous Act, 309, 310. 
cancellation, renewal, suspension of certificate, 312. 
disqualification, 309-311. 
contractor cannot be, 311. 
to act as Justice, 351. 
duties, daily supervision, 310. 
imprisonment for wilful neglect, 348. 
inquiry as to competency, 312. 
prosecution of, instance and consent, 349. 
responsibility, 310. 
when offence committed by others, 342. 
temporary, 310. 
Mandatories, powers of sale or lease, 74. 


Manholes, provisions as to distance between and clearance of, 337 
wilful damage to, 341. 


Marble is mineral, 11. 
Married Women, powers of sale and lease, 70. 
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Matches, 333. 
Material for Roads, 36. 
Measures. (See Weights and Measures Act.) 


Measure of Damages, general principle, 138. 

for failure to sink a pit, 116, 138. 
wayleave rent as, in wrongous working, 163. 

for severance, 124, 163, 188, 189. 

for wrongous abstraction, 250-255. 
breach of stipulation in lease, 136. 
wrongous use of road and airways, 163. 
violent profits, 136. 
injurious affection, 1638, 189. 


Measurement, discrepancy between, and plan, 95, 96. 
Medicine, deductions from wages for, 358, 360. 
Medium Filum, rule of, applies to roads, 35; rivers, 42. 


Meliorations, liferenter no claim for, 63. 


Merchantable, “raising and making merchantable” construction of, 105. 


Metalliferous Mines Regulation Act, 292. 
apphes to all mines not included under Coal Mines Regulation Act, 293. 
Metal is a mineral, 11, 14. 
test of, in question whether substance a mineral, 14. 
Metalliferous Mine, inspector under, may act in coal mine, 322; quarry, 375. 
Mine. (See Copper; Lead; Gold and Stlver Mines; Abandoned Mines; Valuation.) 
is a flexible term, 1. 
meaning of, etymologically, 1. 
is place excavated, 2. 
includes stratum and space excavated, 2, 28. 
quarries sometimes, 2. 
varies when unopened mines only spoken of, 2, 3. 
contrasted with vein, seam, and lode, 3. 
distinguished from quarry, 3. 
test, method of working, 3, 4. 
open mines, 4, 5, 6. 
meaning of, in statutes, 7-9, 13, 272, 282. 
Railway Clauses Consolidation Act and Waterworks Clauses 
Act, 7, 8 
includes minerals by open and subterranean working, 7. 
when contrasted with minerals, means what is not got by under- 
ground working, 7, 8. 
if context permits, includes “mines and minerals,” 8 ; but is not 
leading word, 13. 
Valuation Act, 272, 282. 
royal and base, 19-22. 
grant or reservation of, presumes enjoyment, 34. 
description of, in lease, 94. 
letting of mine and machinery together, 147. 
under Regulation Acts— 
daily inspection, 380, 331. 
Secretary of State to settle what is, 352. 
interpretation of, 352. 
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Mine—continued. 
division into parts, 309. 
plan of, to be kept, 315. 
» abandoned, 320. 

opening, abandonment, notice of, 317. 
return, annual, of mineral wrought, 314, 369. 
owner of, defined, 352. 

cannot act as inspector, 322. 
agent of, defined, 353. 

cannot act as Inspector, 322. 
“part of a.,” what, 332, n. : 


Mineral a flexible term, 19. 
meaning of, 9 ; contrasted with mines, 7, 8. 
rules for construction of, 9-14. 
test of metal, 9; and profitable working, 9, 10. 
difficulty of construction, 10. 
interpretation by locai custom, 10. 
manufacturing purposes, 10. 
widest meaning taken, 10; unless controlled by context, 11. 
yields to context, 11, 12. 
in doubtful cases, custom may limit, 13. 
if “mines” and “minerals” both used, mineral not restricted, 7, 13. 
effect of words “with and under,” 14. 
Particular minerals, 14. 
brick earth, 11, 15 ; blackband ironstone, 12; chalk, 11; china clay, 
11, 12; coal, 11 ; clay, 11; coprolites, 11, 14 ; fireclay, 11; flint, 
11; fossil, 14 ; freestone, 11, 12 ; gravel, 11 ; granite, 11 ; ironstone, 
11; limestone, 11, 13; marble, 11; metals, 11, 14; pipeclay, 15, 
sand, 11; shale, 11; slate, 11; shell marl, 15 ; stone, 11, 12, 14. 
description of, in lease, 94. 
under Regulation Acts— 
where to be weighed, 303. 
“sotten” and ‘“ contracted to be gotten,” 297, 302. 
Miners’ Houses, under Valuation Act, 297, 302. 
rights and obligations usually matter of stipulation, 120, 
m * not implied by a lease, 120. 
"A where lands and minerals separately let to same 
tenant, 120. 
disposal of, when erected by tenant, 120. 
power to build, instructed by clause of necessary privileges, 74. 
construction of lease where occupancy of m. h. a right distinct from 
mineral lease, Addenda, xxxi. 
assessment of, 278. 


‘Mines and Minerals,’’ meaning of under statutes, 7, 8, 13. 
Railway Clauses Consolidation Act and Waterworks Clauses Act, 7, 8, 13. 
under Valuation Acts, 272, 282. 

Mines, Royal and Base, 19-22. 

Mining Lease, nature of, 81. 

Mining Engineer may be arbitrator, 327; or member of examining board, 311; 

but not inspector, 322 ; of coal mine. 

Minister cannot sell mines in glebe, 71. 

may excamb or lease with consent of heritors, 72. 
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Minister—continued. 
rents accumulated for benefice, income to m. 49, 72. 
reservation of mines in feu charter of glebe lands, 72, n. 
Minor, powers of sale and lease, 69, 70. 
Misdemeanour, 314, 353. 
Misrepresentation. (See Fraud; Error.) 
as to age of employee, 349. 
Missives, probative writing required, 90. 
minute of lease, articles of roup, when equivalent to lease, 90. 
effect of alteration upon, 90. 
production of progress “on all necessary occasions,” 90 n. 
boring after, is rev interventus, 91, 93, 94. 
Mistake (see Hrror), contract founded on, may be set aside, 89. 
serious misconception as to quantity, 89. 
mere existence of faults no ground for reduction, 89, 
effect of delay and homologation, 89. 
is it, if minerals wrought out when lease granted, 100. 
Mode of Working, special powers not readily implied, 112, 113. 
right of search should be given, 112. 
»  charring * 112. 
working clay in land adjoining pottery leased, 112. 
various stipulations construed, 112, 113, 114. 
“regularly, and to the dip of the stone,” 112, 113, 114. 
“workmanlike manner,” 113, 114. 
“stoop-and-room and longwall,” 113. 
“usual and approved way,” 113. 
“ooing workings,” 114. 
position of new shafts, 113. 
instroke and outstroke, 115, 116. 
sinking pits, 115. 
“8 », damage, measure of, for failure, 116, 138. 
two seams let under one lease, 114. 
specific performance not ordained by Court, 114. 
Mora bars minor’s right of challenge, 70. 
challenge on ground of error, 89. 
abandonment, 130. 
effect of plea in cases as to support, 206. 


Narrative Clause may aid interpretation of ambiguous dispositive, 31. 
Narrow Seas, property of mines below, 45-49, 
Navigable River, property of mines below, 42. 
Necessary clauses in a lease, 137. 
“‘ Necessary to be dug,” meaning of, 38, 39. 
Necessity, Way of, 33, 34, 158. 
to what it apples, 34, 158. 
use varies with circumstances, 34, 159. 
expands with modern requirements, 159. 
direction, when determined by reference to date of severance, 159. 
may be determined by man of skill, 160. 
right ceases with necessity, 160. 
dimensions limited by necessity, 160. 
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Negligence, culpa tenet swos wauctores, 128, n. 
infers liability where right of support excluded by contract, 176. 
effect of, on acquisition of support, 183. 
in letting loose water, 212, n., 216. 
failure to fence, 121. 
mine taking fire, 128. 
renders statutory authorities liable as other people, 219 
need not be proved in nuisance cases, 263. 
of owner, agent, manager or under manager of coal mine, 348. 
of other person, 347. 


New Mine or Quarry, 6. 


Notice, by liferenter to fiar of intention to work, 57. 
Under Regulation Acts— 
of abandonment, 317, 318. 
», accident or explosion, 316, 317. 
», arbitrator’s appointment, 326. 
change of name of owner, etc., or of mine, 318. 
- 5 manager, 309, 318. 
», death, 317, 318. 
division of mine into parts, 309. 
nomination of manager, 309. 
5, working, commencement and recommencement of, 317, 318. 
by inspector for damages not provided against, 323. 
defacing, 347. 
service and delivery, 352. 
offence to fail to give, 316, 317. 
Under Ry. Cl. Cons. Act, 185, 186, 187, 189, 363, 364. 
Waterw. Cl. Cons. Act, 366. 
Nuisance, two principles, one full enjoyment, the other restraint in favour of 
neighbour, 257, 258. 
what, 258. 
material injury to person or property, 258. 
is question of fact, 258. 
considerations for determining it, 258. 
statutory and common law, 259. 
removal of support, 165. 
water pollution, 230, 231. 
purity a relative term, 231, 232. 
material increase to existing pollution, 232. 
not allowed even in stream devoted to public works, 233. 
interference with primary and secondary purposes, 232. 
rule when stream devoted to both or either, 232, 233. 
effect of prescription, 233. 
right to purity may be lost by acquiescence or prescription, 233. 
prescription, stream devoted to public works, 233. 
how far prescription applies, 233. 
material increase not allowed, 233. 
some uses destroyed, others not, 234, 
if all primary uses destroyed, lower heritor’s right of objection, 
234. 
if some secondary uses lost, further pollution may be stopped, 234. 
interference with amenity, 234, 235. 
air pollution, interference with primary uses may be stopped, 259. 


” 


” 


” 
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Nuisance—continwed. 
material increase to existing pollution, 259. 
test, whether comfort or enjoyment of property interfered with, 260. 
brick-burning, 259, 260. 
not a “noxious trade,” 260. 
smoke, 260 ; charring, 260 ; calcining, 260 ; copper smelting works, 
261 ; coke-ovens, 261 ; cement works, 261 ; chalk and lime works, 
261 ; firing of mineral heaps, 269. 
operations will not be stopped, if nuisance preventible, 260, 261. 
dangerous n., operations calculated to dislocate strata, 247. 
blasting, 261. 
statutory n., sec. 16, Ry. Cl. Cons. Act, does not authorise n., 205. 
Public Health Act, 261, 262. 
“injurious to health,” meaning of, 262. 
“as far as practicable,” 5 262. 
Smoke Nuisance Abatement Act, 262. 
Burgh Police Act, 262, n. 
Roads and Bridges Act, pit unfenced, 262, 263. 
remedies, interdict and damages, 263. 
when interdict appropriate, 263. 
when declarator necessary, 247, 248, 263. 
negligence does not require to be proved, 263. 
mode of proof, 264. 
if mines cannot be worked without injuring neighbour, they must be 
left, 264. 
who entitled to remedy, owners and occupiers of property, 265. 
conjunction of actions where several parties, 265. 
Local Authority, 265. 
Board of Supervision, 255, 266. 
who may be sued, 266. 
anyone creating, or materially increasing a n., 266. 
masters for servants, how far liable, 266. 
landlord for tenant, 266. 
all wrong-doers versantes in illicito, 269. 
“author of n.” under Public Health Act, 266, 277. 
“ owner ” * i £ 267. 
valid defences, 267. 
denial, 267. 
onus shifted if acquiescence or prescription pleaded, 267. 
acquiescence, 267. 
mere silence not enough, 267. 
ret interventus must amount to assent, 267. 
length of time and expense, bearing of on acq., 267, 
acq. only applies to amount of n. borne, not to increase, 267, 268. 
circumstances in which acq. not supported, 268. 
prescription, 268. 
nature of plea, 268. 
how far applicable, 268. 
invalid defences, 268. 
coming to the n., 268. 
public convenience, 268. 
that defender’s acts alone do not amount to n., 268. 
tu quoque, 268. 


410 INDEX 


Offences, at common law, 361. 
Under Regulation Acts— 
certificates, 314. 
check weigher, interference with, 304, 376. 
common law, 361. 
defacement of notices, 347. 
employment, 295. 
false declarations as to certificates, 314. 
» returns, 315. 
», statements as to special rules, 346. 
fencing, 318. 
forgery, 314. 
general rules, contravention of, 342. 
imprisonment, 314, 348. 
inquests, 329. 
inspector, obstructing, 322. 
notice by, failure to comply with, 323. 
investigation, failure to attend, summons, 325. 
misdemeanour, 314, 353. 
misrepresentation of age of employee, 349. 
notices of opening or abandonment, failure to give, 317, 318. 
change of name of mine or owner, failure to give, 318. 
accident, failure to give, 316, 317, 
by inspector, failure to comply with, 323. 
defacement of, 347. 
owner, agent, or manager, 348. 
penalties, 347, 348. 
plans, failure to keep, 316. 
Bs a send, of abandoned mine, 320, 321. 
prosecutions against owner, agent or manager, 349. 
es » workmen, 348. 
punishment not to be twice for same offence, 351. 
returns, false, 315. 
single shafts, 307. 
special rules, failure to comply with, 343. 
* publish, 347. 
e Fe transmit, 346. 
false statements as to, 346. 
summary proceedings, general provisions, 348. 
as to Scotland, 350. 
wages, payment of, at certain places, 296. 
weighing, interference with, or with weighing machines, 304, 306. 
weights, failure to produce, 306. 
working without manager, 309. 
Oilworks, assessment of, 279. 


Open Mines, what, 4. 

dedication to profit and actual working necessary, 5. 
provable by profitable working or authority, 5. 
authority inferred from acquiescence, 5. 
if dedication proved, how far actual working necessary, 5. 
test 1s perception of profit, 5. 
effect of wrongous working or abandonment, 5. 

actual working, 5. 
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Open Mines—continued. 
preparation not sufficient, 5. 
nor experiment for search, 5. 
cases of coal, stone, gravel, 5. 
new seam open if workable by old shaft, 6. 
if mine once open, new shaft not necessarily new mine, 6. 
dormant and abandoned mines, 6. 
test of permanent advantage and profit, 6. 
liferenter’s right to, 55. 
effect of fiar’s abandonment, 61. 


Opening of new shaft, notice of, 317, 318. 


Opus Manufactum, 216, 217, 218, 219. 
exception in favour of statutory powers, 219. 
erection of, in stream, 225, 226. 
Ore, royalty on “dressed” or “undressed,” construction, 105. 
Outgoing Tenants, dispute with, 130, 131. 
Output, annual, meaning of, 105. 
Outstroke, what, 115. 
right cannot be inferred, 116. 
wayleave rent for, 116. 
royalty, construction of particular, 106, 107. 
Over, meaning of “through, under, and over,” in royalty clause, 106. 
Oversman, if none appointed in submission, Court will not order, 133, n., 134. 
Overwinding, 339. 
Owner, under Public Health Act, 267. 
under Regulation Acts, 352. 
not to act as Justice, 351. 
offence by, 348, 349. 
prosecution of, 349. 


Ownership of mine defined, 22. 
limitations on, 23. 
of surface, includes prima facie all beneath ad centrum, 23. 
when instructed by reservation of power of working, 28-31. 
of land, includes fixtures, 140. 
royal and base mines, 19. 
accession, 48 ; avulsion, 49. 
exclusive use, 32. 
servitude to restrict requires more than neighbourhood, 33. 
loss not necessary to found remedy, 33. 
accessorial rights, mineral owner entitled to, on severance of, 33. 
pass without mention, 33, 34. 
power to enjoy mineral estate presumed, 34. 
», sink pits and erect machinery to reach minerals, 36, 
grants of, construed according to intention of parties, 36. 
express liberty not restrictive of what is implied, 34. 
but limited to purpose of grant or reservation, 34, 35. 
of mines under highways, 35-37. 
railways and waterworks, 37-41. (See Railway Clauses Consolidation 
Act.) 
lochs, 41. 
rivers, 42. 
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Ownership—continued. 

foreshore, 42, 45. 
sea, 45; beyond the narrow seas, 48. 
glebes, 49. 
commonty, 49. 

casualties of superiority, 50. 
mode of calculation, 51. 

servitude, 58, 54. 


Part and Pertinent, mines and minerals were formerly, of land, 24. 
possession on clause in competition with express grant of m., 24. 
title interpreted by possession, 24, 25. 
does not include royal mines unless expressly given, 25. 
assessment of pertinents of lands, 271. (See Valuation.) 


Part of mine, what, 332, n. 
division of mine into, 309. 


Partners to concur in granting leases, 79. 


Payment of rent, 100. 
arbitrator and umpire, 327. 
wages by measure or gauge, 297, 304, 305. 
deductions from, Coal M. Regulation Act, 297-305. 
x » Truck Acts, 358. 


Penalty. (See Liquidate Damage and Penalty.) 
check weigher, interrupting, 305 ; interference with appointment, 376. 
employment, contravention of provisions, 295. 
defacing of notices, 347. 
false declarations, 314. 

», returns, 315. 

», Statements as to special rules, 346. 
fencing, failure, 318. 
forgery, 314. 
general rules, contravention, 342. 
imprisonment, 314, 348, 
inspector, obstructing, 322. 

& notice by, failure to comply with, 323. 
investigation, failure to attend summons, 325. 
misdemeanour, 314, 353. 
£100 failure of manager to deliver certificate, 313. 
£20 on owner, agent, or manager, 348. 
£30 owner’s failure to send plan of abandoned mine to Secretary of 

State, 321. 
£10 failure of owner to attend summons, 325. 
£2 on other person, 348. 
£1 a day further p., 348. 


Percolating Water, 213, 218. 
may be drained, 221, 222. 
but not if it has reached a definite channel, 222. 
‘* Persons Interested,” in coal mine, who, 319. 
Pillars, contract to leave unworked, 192. 


Pipeclay, 15. 
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Pit, fencing, duty to fence at common law, 121. 
x Roads and Bridges Act, 262, 263. 
Regulation Acts, mine includes, 352. 
abandoned mine, 318, 319. 
unused air shaft, 337. 
sinking, grantee may sink to enjoy estate, 34. 
landlord’s consent to position, 113. 
lessee not bound to sink if he can work by instroke, 115. 
measure of damages for failure, 116, 138. 
keeping clear, 122. 
Pitbanks, 356. 
Pithead Buildings, assessment of, 271, 277, 279. 


Plans, boundary interpreted by, 95. 
supposed fault, a boundary in, 96. 
under Waterworks Cl. Cons. Act, deposit of, a condition precedent to 
recovery of damages occasioned by mining, 366. 

under Regulation Acts, 315. 
to be kept by owner, etc., 315. 
failure an offence, 316. 
scale of, 316. 
time to make, 316. 
production to inspector, 315. 
of abandoned mine to be sent to Secretary of State, 320. 


Planes, regulations for safety, 336, 337, 388. 
periodical inspection on workmen’s behalf, 341. 
is included in “ mine,” 352. 

Plant, timeous removal of, 146. 


overpayment of instalment of price of, 127. 
deduction for depreciation, income tax, 286. 


Plenum Dominum, 23. 


Pollution, general rule, 223, 230, 231. 
purity a relative term, 231, 232. 
material increase to, 232, 233. 
interference with primary and secondary purposes of water, 232, 234. 
3 oy at, PAD), 
prescription and acquiescence, 233. 
abandonment of stream to public works, 233. 
Rivers’ Pollution Act, 235. 
in artificial watercourse, 245. 
Poor-Rate. (See Valuation.) 
Possession (see Prescription), as interpreting title, 24. 
of surface, not always of minerals, 25. 
but is so, if express title to minerals, 25. 
must be full and continuous, and consistent with title, 25. 
on barony title, effect of on regalia, 26. 
as requisite to real right under lease, 98. 
acts of, taking stone, etc., from foreshore, 45. 
working coal, 160. 


Power to Work, reservation of, when equivalent to right of property, 28-31. 
is an incident of grant or reservation of mineral estate, 34. 
under a lease, 112-116. 
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Powers. (See Inspectors; Secretary of State.) 
of abatement of rent by factor or curator, 69. 
of lease, by fee-simple proprietor, 66 ; factor or tutor, lessor for pupil, 67; 
special powers, 67; as to unopened mines, 67 ; lessee for unopened 
mines, 68, 69; by curator bonis, 69 ; ninor, 69 ; married woman, 70 ; 
Commissioners of Woods and Forests for Crown, 70; minister, 71 ; 
trustees at common law and under Trusts Acts, 72; open and un- 
opened mines, 72, 73; mandatories, 74; uninfeft persons, 74; heir 
of entail, 76; heritable creditor, 75 ; liferenter, 78 ; joint-owners, 78 ; 
partners, 79; sub-tenant, 79, 109, 110; effect of inhibition, 75 ; 
adjudication, 75 ; bankruptcy, 75. 
does not include other liberties ; may include power to build miners’ 
cottages, 74. 
of sale, by fee-simple proprietor, 66 ; factor for pupil, when granted, 66, 
67; factor loco tutoris, unopened mines, 69; by curator, 68, 69; by 
minor, 69; married woman, 70; by Commissioners of Woods and 
Forests, 71; minister cannot sell, 71; trustees at common law, 72 ; 
under Trusts Act, 72; reservation of minerals in sale of land, 72 ; 
mandatories, 74; uninfeft persons, 74; heir of entail, 76; heritable 
creditor, 75; liferenter cannot sell, 78; effect of inhibition, 75; 
adjudication, 75 ; bankruptcy, 75. 
compulsory sale under Lands Clauses Act, 80; lands includes mines 
in conveyance under, 80. 
Rail. Cl. Cons. Act (see Razl. Cl. Cons. Acts), purchase excludes mines 
unless expressly purchased, except what necessary for construction, 
80, 81; company may purchase minerals wrought by surface as 
well as by subterranean excavation, 81 ; provisions do not restrict 
power of purchasing mines as separate estate, 81 ; “expressly pur- 
chased” includes compulsory and voluntary purchase, 81; if 
surface acquired, purchase of mines may be at any time, 81; is 
optional, but not obligatory, 81 ; superfluous lands, 81. 
of excambion by Commissioners of Woods and Forests for Crown, 71 ; 
by minister, 71 ; by trustees, 72; by heir of entail, 76. 
Prescription, character of possession necessary for, 24, 25, 160. 
taking of stones from foreshore, 45. 
working coal, 160. 
as to acquisition of support, 180-182. 
» extinction of right of support, 206. 
nec vi, nec clam, nec precarvo, 182, 237, 238. 
interruption, 182, 183. 
loss of rights to quality, quantity, and flow in stream of water, 229, 230, 
233 ; under servitude of aqueduct, 236. 
of rights in artificial channels of water, only if source be permanent, 237. 
proof of temporary character, 242. 
tantum prescriptum, quantum possesswm, 160, 229, 230. 
in nuisance, nature of plea, 268. 
if pleaded in defence to nuisance, declarator necessary, 263. 
no counter issue necessary, 264, 
Pricker, iron or steel, prohibited by Coal Mines Regulation Act, 333, 334. 
Primary and Secondary uses of air, 259. 
» Water, 227, 
interference with, in water, 232. 
Privy accommodation, 352, 354, 374. 
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Produce of mines includes coke, 15. 
Profit, mine unworkable to, as ground for abandonment, 128. 
determination of fact, 129. 
meaning of “rents and profits,” 106. 
% “first and readiest profits,” 106. 
damage to, how far recoverable, under sec. 74, Ry. Cl. Cons. Act, 189. 
estimation of, not allowed to influence assessment, 273. 
basis for income tax, 283. 
» Succession duty, 288. 
Progress, effect of reservations dropping out of, 32. 
production of “on all necessary occasions,” 90, n. 
Proof of leases, 91 ; of promise to grant, 91; verbal leases, 92; informal leases 
to last more than one year, 92-94 ; alterations on leases, 91. 
rev interventus, 93. 
Proper and Workmanlike Manner, 113, 114. 


Property. (See Reservations.) 
in mines, below highways, 35-37. 


3 » Ttailways and waterworks, 37-41. 

3 ee lochsy 41k 

5 »  Tivers, 42. 

5 a sea, 45 ; beyond the narrow seas, 48. 
» foreshore, 42, 45. 

56 »  glebes, 49. 

7 5  commonty, 49. 


reservation of power to work, when reservation of property, 28-31. 


Prosecutions. (See Fine; Offences ; Penaltves.) 
consent of Secretary of State, when necessary, 349. 
summary for offences, fines, general provisions, 348. 
in Scotland, 350. 
removal of check weigher, 348. 
time of laying complaint, 348. 
» Special complaint as to plan of abandoned mine, 321. 
any one charged may be examined as witness, 348. 
preservation of evidence, 348. 
offence of owner, etc., not committed personally, imitation as to prose- 
cutor, 349. 
when consent of Secretary of State necessary, 349. 
may be brought under other Acts, but no double punishment, 351. 
appeal, 349, 350. 


Public Health Acts, author of nuisance under, 266. 
do not affect common law rights as to nuisance, 259. 
provisions as to nuisance, 261, 262. 
Local Authority may sue removal of nuisance, 265. 
application of, to Coal Mines Regulation Act, 319, 352, 354. 
unfenced mine after abandonment, 318, 319. 
privy accommodation, 352, 374, 
assessment of mines under, 289. 


Public Houses, payment of wages not to be made at, 296. 


Publication of abstract of Coal Mines Regulation Act and special rules, 347. 
reports of inspector and Court, 325. 
results of, returns by Secretary of State, 315. 
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Pumping water to surface, 214. 


must not be discharged wrongously or in wmulationem, 214, 215. 
increase to gravitation by, 217. 


Pumping-Shaft to be fenced, 337. 
Punishments. (See Mine; Penalty.) 

Pupil, powers of sale and lease, 66-69. 
Purchase, statutory, Appx. A, 363, 364, 365. 


of mines, mines included in “lands” under Lands Cl. Cons. Act, 80. 
not obligatory under Rail. Cl. Cons. Act, 80, 81. 
refusal to, entitles owner to work, 185 ; by open workings, 39, 40. 
company do not get mines unless expressly purchased, 37, 80. 
except what is necessary for construction, 37, 38, 39. 


exception does not apply to clay forming subsoil ; but to freestone, 
limestone, and minerals ejusdem generis of those enumerated, 38. 


“necessary to be dug,” meaning of, 38, 39. 
Nisbet Hamilton, questionable law, 39. 


if refused, owner entitled to work, 185; even by open workings, 


39, 40. 
general effect of provisions, 40, 41, 185. 
inversion of common law as to property, 37, 38. 
ss as to support, 184. 
right to tunnel, same effect as p. of land, 41. 
right of, extends to cases of severed ownership, 80, 184. 


and to minerals worked by surface as well as underground, 


81. 
not restricted by powers as to compensation, 80, 184. 
but restricted to prescribed limits and time, 184. 


“ expressly purchased,” includes both compulsory and voluntary 


purchase, 81. 
superfluous lands, 81, 196. 


Qualifications. (See Certzficate.) 


of arbitrator and umpire, 327. 

assessor to assist Investigation, 324. 

coal getter, 342. 

jury, coroners, 329. 

Justice, 351. 

manager and under manager, 311 ef seq. 


Quarries Act, 374. 
Quarry, sometimes included under “mine,” 2, 4. 


distinguished from mine, 3. 
tests of size of block and method of working, 3. 
assessment of, for poor-rate, 270, 271. 
income tax, 283-288. 
succession duty, 288, 
land tax, 289. 
under Public Health Act, 290. 
» Burgh Police Act, 290. 
», Factory and Workshop Acts, 356. 
ecclesiastical burdens, 290. 
Roads and Bridges Acts, 290, 291. 


Quarrying, there may be a servitude of, 53. 
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Quarter Sessions, chairman of, in Scotland, is Sheriff, 353. 


Quicquid plantatur solo solo cedit, 140. 


Quiet Enjoyment, covenant for, may give right of support, 176. 


Railway waggons, who not to be employed in moving, 295. 

Railway Clauses Consolidation Act, Appx. A, 363; company’s rights not 
limited by personal contracts between purchaser and seller, 183, 184. 
Purchase, company do not get mines, unless expressly purchased, 37, 80. 

except what is necessary for construction, 37, 38, 39. 
exception does not apply to clay-forming subsoil ; but to freestone, 
limestone, and minerals ejusdem generis of those enumerated, 38. 
“necessary to be dug,” meaning of, 38, 39. 
Nisbet Hamilton, questionable law, 39. 
if refused, owner entitled to work, 185 ; even by open workings, 
39, 40. 
general effect of provisions, 40, 41, 185. 
inversion of common law as to property, 37, 38. 
as to support, 184. 
right to tunnel, same effect as p. of land, 41. 
right of, extends to cases of severed ownership, 80, 184. 
and to minerals worked by surface as well as underground, 
81. 
not restricted by powers as to compensation, 80, 184. 
but restricted to prescribed limits and time, 184. 
“expressly purchased” includes both compulsory and 
voluntary purchase, 81, 
of mines, mines included in “lands” under Lands Cl. Cons. Act, 80. 
not obligatory under Rail. Cl. Cons. Act, 80, 81. 
refusal to purchase or pay compensation, owner may work, 185. 
Compensation, general effect of provisions, 185. 
payment of, gives no right of property in minerals, 185. 
on refusal, owner may work, 39, 40, 41, 185, 187. 
power exercisable at all times and beyond purchase limits, 185. 
company judge of danger, 185. 
purchase of servitude same effect as purchase of land, 39, 41. 
distinguished from right of action, 188. 
for injurious affection, 162, 163, 189. 
severance, 163, 188, 189. 
injury not yet sustained, 187. 
private Act silent, Court slow to enforce ec. for future damage, 197. 
due for mines presently unworkable, if likelihood of future profit, 
40, 41. 
payable according to interest of party, 186. 
different minerals may require different c., 186. 
notice, 185, 186. 
counter notice, 187. 
withdrawal of notice, 187. 
working after notice does not involve loss of ¢., 187. 
to mine owner, construction of ambiguous provisions securing, 193. 
to surface owner, construction of ambiguous provisions accruing, 197. 
Notice of intention to work, who may give, 185. 
not required for claim for severance damage, 189. 


ay 


418 INDEX 


Railway Clauses Consolidation Act—continued. 
bond fide intention to work necessary, 186. 
counter notice, no time fixed for, 187. 
Airways, no primd facie right to ventilate through neighbour’s property, 
162. 
may be cut through mines whose working is prevented, 161, 162. 
limits as to dimensions, 162. 
damage to surface owner thereby, 162. 
Injurious affection, 162, 163, 189. 
Inspection of workings, right of, 190. 
Levels may be cut through lands whose working is prevented, 161, 237. 
limits as to dimensions, 162. 
damage to surface owner thereby, 162. 
Roadways may be cut through mines whose working is prevented, 162. 
limits as to dimensions, 162. 
damage to surface owner thereby, 162. 
Severance damage to be paid “from time to time,” meaning of, 188. 
what included in, 188. 
expense of working new pit, engines, etc., 188. 
working by tunnels, 188. 
no notice required, 189. 
meaning of, in Waterworks Cl. Act, 189, 190. 
Superfluous lands, 81. 
property of adjoining owners on failure to sell, 81. 
with express grant of mines, effect of company’s working, 81, 82. 
company cannot give higher right than they possess, 197. 
Support, inversion of common law, 184. 
construction of ambiguous provisions, 190-205. 
Raise, meaning of, 104. 
“raised and carried off,” 104. 
raising and making merchantable, 105. 
Rateable Annual Value, 283, 284. 
Rating. (See Valuation.) 
Real Burden, surface damage clause, how far, 31. 
servitude by reservation, 30. 
when payment of compensation is, 210. 
Real Right conferred by mineral lease, 98. 
warrandice and real security cannot be given for indefinite sum for 
surface damages, 116, n. 
Reasonable support, 167. 
Reasonably practicable, meaning of in Regulation Acts, 329. 
Receipts from sub-tenant by landlord, effect of, 89. 
Reciprocal contract to furnish arid take coal, 126. 
Record, cancellation or restoration of certificate, 313. 
of employment, 295. 
quantity of air in mine, 339. 
Recorder in Scotland, meaning of, 354. 
Reddendo on royal mines, one-tenth, 21. 
Reduction of sale, by minor, 70. 
unknown fault not ground for, 89. 
Reference. (See Arbitration.) 
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Refuge, places of, 337. 
Regalia (see Royal Mines; Foreshore), includes gold and silver mines and 
certain lead mines, 19. 
pass under barony if granted originally, 26. 
Register of persons employed in coal mine, 295. 
to be produced to inspector, 295. 
who may copy, 295. 
of holders of certificates, 313. 
,, cancellation or restoration of certificate, 313. 
existing, continued, 355. 
Registrar of County Court in Scotland, who, 354. 
Registration of Leases, 98. 
rent may be elusory under, 99. 
“Regularly, and in workmanlike manner,” meaning of, 112, 113, 114. 
“and to dip of the stone,” meaning of, 112. 
Regulation Acts, application of, 293. 
Acts repealed, 372. 
Regulations as to coal or ironstone getter, 342. 
employment, 293-296. 
» engineman, 338, 356. 
Rei Interventus boring is, after missives, 91, 93, 94. 
effect of, on parole proof of alterations on lease, 92, 93. 
what is sufficient, 93, 94. 
averment, sufticiency of, 94. 
Removal of check weigher, grounds of, 304 ; procedure in, 348. 
Removings in lease, 137. 
Remuneration, arbitrators and wmpire, 327. 
assessors, 313, 325. 
of check weigher, 305. 
court of inquiry as to manager’s competency, 313. 
» investigation as to explosion or accident, 325. 
examiners for certificates, 311. 
inspectors, 322. 
Rent. (See Royalty.) 
apportionment of, 61, 62. 
abatement of, does not affect assessable value, 275. 
by factor, curator, etc., 69. 
tenant’s claim for, 127. 
mineral r. must pay casualties, 50. 
mode of calculating, 51, 52. 
liferenter’s rights to mineral rents, 55-61. 
capital or income in cases of liferent, 60, 
questions between fiar and liferenter’s representatives, 61. 
mineral r. must be computed in entail provisions, 64. 
free rental, meaning of, in entail provision, 65. 
as requisite to real right under lease, 98. 
for mines, what, 99. 
if elusory, no real right, 99 ; except under Registration of Leases Act, 99. 
grassums, 99. 
may consist of money, services, or produce, 99. 
fixed rent, payable though minerals unworked, 99. 
effect of fraudulent abstention from working, 100. 
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Rent—continued. 
if none, lessee need not work unless bound to, 100. 
for other liberties, wayleave, etc., 106, 107. 
hypothec, 107. 
retention, 108. 
effect of neglect to abandon, 108. 
is basis of valuation at common law, 270. 
under Valuation Acts, 271. 
as basis of valuation, 272. 
unless minerals exhausted, 272. 
compensation payments not r., 273. 
actually paid is proper entry, 274. 
fixed rent if no royalty earned, 275. 
consideration other than, 280. 
under sub-lease, 282. 
lease for one year, 282. 


“Rents and Profits,” meaning of, 106. 


Renunciation, case of, complicated with outgoing and incoming tenant’s rights, 
130, 131. 
of right of support, 206. 
Repairs of pits, roads, stipulations, 122. 
of bank of stream, 225. 
artificial watercourse, 244. 
liability of lferenter, 62. 
Reparation. (See Damages.) 
Repeal by Coal Mines Regulation Act, schedule iy., 372. 


Reports under Coal Mines Regulation Act by boards for appointing examiners, 
311. 

court of inquiry into manager’s competency, 312. 
investigation into explosion or accident, 325. 

inspector, annual r., 324. 
as to danger not provided against, 323. 
special r., 324. 

of inspection of mine before working, 331. 


* 5 during shifts, 331. 
P on behalf of workmen, 341. 
machinery, 331. 


intention to employ boy, 295. 
measurement of air, 330. 
mine found dangerous, 332. 
result of proceedings against workmen, 350. 
publication of certain, 325. 
Res mers facultatis, when working is, 25 ; in part of a barony, 44. 
Reservations. (See Boundaries ; Lease.) 
effect of, im feu charter, 27. 
construction of, 28-31, 97. 
in a feu everything given unless reserved, 28. 
contra in lease, 97. 
onus of proof of r. where boundaries indefinite, 27. 
of one mineral implies grant of all others, 28. 
kinds of r., property and servitude, 28-31. 
servitude a real burden, 30. 
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Reservations—continued. 
distinction between exception and r., 27, n. 
r. of power to win when r. of ownership, 29, 30. 
of power to work to be construed in view of circumstances at the date 
Ol tre le 
dispositive is leading clause, but may be explained by others, 31. 
if ambiguous, by prior deeds, 32; or by cireumstances at date of grant, 
31, 32. 
insertion or omission of r. in progress, effect of, 32. 
presumes enjoyment of minerals, 34-35. 
of minerals in sale by trustees, 72. 
- Re of glebe lands, 72. 
in lease of lands, mines reserved ex lege, 97. 
sunilarly, seams not let, 97. 
heaps of rubbish, 97. 
construction of various, 27-31, 97. 
Restoration of Ground, 122, Addenda, xxxi. 
Resumption, power of, reserved to landlord on tenant’s insolvency or bank- 
ruptey, 123. 
interpretation of special clauses, 123. 
complecations with compulsory purchase, 123, 124; accesses, 124; and 
abatement of rent for severance damages, 124. 
Retention of Rent, 108. 


Returns of royalty erroneous, 102. 
abandoned mines, 320. 
annual, by owner, agent, or manager, 314. 
inspector to furnish form for, 315. 
gsregate results may be published, 315. 
offences as to, 315. 
Return Air to be carried off clear of ventilating fire, 330. 
means to be adopted, 330. 
lamp stations not to be set in, 333. 
Return Airway, 330, 332, 333, 335. 
River a boundary, 26. 
mines below, belong to owner of land ad mediwm filum, 42. 
pollution of, 280-235. 
if r. a march, rule of mediwm filwm apphes, 42. 
in non-tidal portions, 42. 
tidal same as foreshore, 42. 
stones may be taken from bed of, by road trustees, 37. 
Rivers Pollution Act, 235. 
Road, property in mines below, 35. 
a boundary, 26. 
traffic of minerals over, 291. 
main haulage, 335. 
underground dimensions, 337. 
% manholes, etc., 336, 337. 
; ventilation, 329. 
Road Trustees, power of, to take stone, etc., 36, 37. 
Roads and Bridges Act— 
a nuisance to leave pit or cutting unfenced, 262, 263. 
excessive weight and traffic, 291. 
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Roadways. (See also Accessorial Rights ; Way of Necessity.) 
right of owner to underground passages formed by excavation, 151. 
», expires when his strata are worked out, 151. 
grant of, is a servitude right, 151. 
differs from a public right of way, 152. 
express grant, 152. 
right of grantee, 152. 
5 » limitation as to kind, or use, direction, 152, 153. 
5 » may include mode of communication unknown at 
time of grant, 152. 
construction of various clauses of limitation, 153-157. 
as to character of road, 153, 154. 
» purposes ,, 154, 155, 156. 
PCUILECHLON GES, 156. 
» communication of levels, 157, 158. 
implied grant, 158-160. 
way of necessity, 158. 
to what it applies, 158. 
use varies with circumstances, 159. 
expands with modern requirements, 159. 
direction, when determined by reference to date of severance, 
159. 
may be determined by man of skill, 160. 
right ceases with necessity, 160. 
dimensions limited by necessity, 160. 
prescription, 160. 
possession must be continuous, 160. 
construction of acts of possession, 160. 
rule that right is measured by possession liberally construed, 160. 
unless not involved in the possession proved, 161. 
statutory provisions, 161, 162. 
Railway Clauses Consolidation Act, 161. 
Waterworks Clauses Act, 162. 
airways, rights similar to roadways, 162. 
Railway Clauses Consolidation Act and Waterworks Clauses Act, 162. 
remedies for interference and improper use, 162-164. 
compensation for “injurious affection,” 162, 189. 
declarator, interdict, 163. 
damages, measure of, 163. 
interdict, 164. 
order for removal of obstruction, 164. 
Roof and Sides, inspection, 330, 331. 
securing of, 338. 
timbering, 338. 
watering, if dry and dusty, 334, 335. 
Ropes, examination of, 331. 
prevention of slipping, 340. 
tubes moved by endless, 336. 
Royal Mines, 19-22. 
reddendo, 21. 
Act of 1592 compulsory, 21. 
* explained, 21. 
granted by Crown for one-tenth royalty, 21. 
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Royal Mines—continued. 
fall under entail of lands not mentioning them, 22. 
Crown grant does not zpso jure effect consolidation, 22. 
do not pass under part and pertinent unless expressly granted, 25. 
nor under a barony title unless expressly granted, 26. 
Royalty, apportionment of, 61 ; how far secured by hypothee, 107, 108. 
kinds of, 101 ; tonnage r., 101 ; fixed rental on “triping,” 101; sliding- 
scale, 101. 
checking of, 102. 
returns erroneous, 102. 
construction of special clauses, 102, 103, 104. 
arrears of r., when returns erroneous, 102. 
dispute as to date, 102. 
is liquid debt, though amount to be made out from books, 102. 
effect of obligation to show output and sales, 102, 103. 
on different seams in same mine, 103. 
making up shorts, 103, 104. 
other stipulations, 104. 
construction of terms in r. clauses: “win,” 103, 104; “raise,” 104; “fairly 
wrought,” 104, “raised and carried off,’ 104; “raising and making 
merchantable,” 105 ; “found,” 105 ; “annual output,” 105 ; “shipped 
for sale,” 105 ; “selling price at the hill,” 105; “in, upon, and under,” 
105; “dressed and undressed ore,” 105; “rents and profits,” 106 ; 
“through, under, and over,” 106. 
retention of, 108. 
fixed rent is entry for valuation roll, if no r. earned, 275. 
or if no prospect of resumption of working on r., 282. 
assessment of brick r. for Income tax, 284. 
Rules as to examination, 311. 
examination boards, 311. 
general r., 329. (See General Rules ; Offences.) 
special r., 343. (See Special Rules ; Offences.) 
Safety Lamps, construction of, 332. 
examination of, 333. 
position of lamp stations, 334. 
unlocking prohibited, 333. 
use of, for inspection, 331. 
when obligatory, 332. 
may be required by special rules, 333. 
Safety Valves for steam boilers, etc., 340. 
wilful damage to, 341. 
Salaries of inspectors, 322. 
Sale (see Powers; Reservations ; Fixtures) of coal must be by weight, 307. 
railway company’s rights not limited by personal contracts between 
seller and purchaser, 183, 184. 
Salt, got by evaporation, not “earth, stone, coal, or mineral,” 15. 
does not pay land tax, 289. 
Salt Pans, fixtures, 141, 150 ; removing, 137, n. 
Salters, no longer transmissible right to services of, 99. 
Sand, taking of, servitude, 53. 
School, Regulation Acts, provisions as to, 295, 296. 
Scraper, iron or steel, prohibited in blasting, 333. 
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Sea, a boundary, 26. 
property in mines under foreshore, 42. 
. i 5 narrow seas, 45, 49. 
s minerals by accession, feuar, or proprietor, 48, 49. 
avulsion, 49. 
Seam, meaning of, 3. 
working of two, in same lease, 114. 
royalty on different s. in same mine, 103. 
Under Regulation Acts— 
examination of, before shot firing, 334. ; 
exemption of clay and ironstone, 335. 
a thin, as to single shafts, 309. 
notice of opening, abandonment, and recommencement, 317, 318. 
plan of, 320. 
section to be shown on plan, 315, 316. 
single shafts, 308, 309. 
Search, right of, should be given, 112. 
Seashore, a boundary, 26. 
property in mines under, 42, 45, 48, 49. 
Secretary of State, who, under Coal Mines Regulation Act, 353. 
abandoned mine, plan of, to be sent to, 320. 
arbitration, Inspector party to, on behalf of, 325. 
0 power to fix payment in, 327. 
certificates of competency, power to grant, 312. 
direct keeping of register of, 312. 
record cancellation or suspension, 312. 
renew or restore, 313. 
give certified copy im case of loss, 313. 
expenses in, 313. 
of service, power to grant, 355. 
consent to prosecution, 349. 
danger, causes of, to be reported to, 323. 
decision of, whether the Coal Mines Regulation Act or Met. Min. Act 
apphes, 352. 
division of mine into parts, may object to, 309. 
examination boards, appointment of, 311. 
x °, reports of, 311. 
i 7 removal of members, 311. 
employment registers, form of, described by, 295. 
exemption, powers of, as to explosives, 333. 
* » Shafts, 808, 309. 
existing orders continue, 355. 
explosives, 333. 
fines, distribution of, for default in sending notice of changes, 351. 
inquiry, may direct special, into competency of manager, 312. 
court of, to report to, 312. 
inspectors, power to appoint, 321. 
and fix salaries, 321, 322. 
investigation, may direct formal, 324. 
court to report to, 325. 
expenses, power as to, 325. 
manager and under manager, power to order inquiry into conduct of, 312. 
must furnish statement of case, 312. 
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Secretary of State—continued. 
notice of accidents to be sent to inspector on behalf of, 316, 317. 
orders existing continued, 355. 
power of, to make and revoke, 352. 
payment of court and assessors, 313. 
plan of abandoned mine to be sent to, 320. 
may allow time for amended p. to be made, 316. 
prosecutions, consent of, to, when necessary, 349. 
registers of employment, to prescribe form, 295. 
of certificate holders, 312. 
report to, by court of inquiry, 312. 
Pe 9 investigation, 325. 
special, by inspector, 325. 
of danger not provided against, 323. 
publication of, 325. 
returns, annual, may publish aggregate result of, 315. 
rules, power of altering and revoking as to examinations, 311. 
» special rules may approve, object to, or amend, 345, 346. 
shafts, 308, 309. 
special rules, objection to, 345. 
amendment by, 346. 
Selling price at the hill, meaning of, 105. 
Service, of notices under Regulation Acts, 352. 
certificate of, 355. 
equal to second-class certificate, 355. 
when to be deemed first-class, 355. 
fees payable, 355, 369. 
Services, rent may consist of, 99. 
Servitude. (See Support; Atrways; Watercourse.) 
may be instructed by reservation of power of working, 28-31. 
effect is a real burden on lands, 29, 30. 
to restrict exclusive use requires more than neighbourhood, 33. 
servient owner of pasture and fuel may break surface to reach minerals, 
53. 
of quarrying and taking sand and gravel, 53. 
must be for benefit of dominant tenement, 53. 
incorporeal right to take minerals not a prediwm, 53. 
use not to be in excess of right, to be exercised evviliter, 538, 235. 
must not be increased, 169, 174. 
when support is a s., 170. 
support a positive s., 177. 
of receiving water, 213. 
communicating levels, 157. 
discharging water, 229, 235, 236. 
conducting water through channels, 235, 236. 
of road, 151, 152. 
stipulations as to character, 153. 
purpose, 154, 
5 5, direction, 156. 
Severance, cost of, practice when abstraction of minerals wrongous, 253. 
when allowed, 251, 252. 
when refused, 253. 
of ownership, rights as to support, 166-170, 177. 
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Severance Damages, 163, 188, 189. (See Rail. Cl. Cons. Act.) 
claims for, when land reserved by landlord, 124. 
under Railway Clauses Consolidation Act, 188, 189. 
no notice required, 189. 


Shafts, in Coal Mines Regulation Act, includes “mine and pit,” 352. 
chains, single-linked, prohibited, 340. 
communications between, 307, 308, 309. 
distance between, 307. 

Ae exemption, 308. 
examination of, weekly, 331. 
exceptions from provisions as to, 308, 309. 
fencing of entrances, 387; of old and disused, 318, 337. 
“going s.,” 339. 
inspection of, on workmen’s behalf, 341. 
interpretation of, 352. 
lowering and raising apparatus for, 307. 
notices as to opening and abandonment, 317, 318. 
plan of, abandoned, 320. 
securing of, 338. 
single, prohibited, 307. 
» exemptions, 308, 309. 
signalling, 339. 
use of different s., option of, 338. 
unfenced, when a nuisance, 318, 319. 
ventilation of, 329. 
winding, limit of speed, 339. 
Shale, a mineral, 11. 
Coal Mines Regulation Act applies to, 293. 

Shell Marl, 15. 

Sheriff, petition to enforce removal of nuisance, 266. 
interpretation of, in Coal Mines Regulation Act, 353. 
alone may act as umpire in arbitrations under, 327. 

Sheriff Court, duties of auditor, 318, 325, 354. 

Shifts, inspection of mine, 331. 

Shorts, making up, 103. 

Shot Firing, under Coal Mines Regulation Act— 
regulations as to, 333, 334. 
unlocking safety lamp for, 333. 

Shipped for Sale, meaning of, in royalty clause, 105. 

Sic utere tuo ut alienum non ledas, as applicable to support, 207. 

an . draining, 213, 217. 
5, nuisance, 257, 258. 

Sides, inspection of, 331. 
securing of, 338. 

Signalling, means of, 339. 
in travelling planes, 336. 
wilful damage to, 341. 

Silver Mines, 19. 
are property of Crown, 19-22. 
granted by Crown for reddendo of one-tenth, 21. 
fall under entail of lands not mentioning them, 22. 
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Silver Mines—continued. 
do not pass under part or pertinent or under a barony, unless expressly 
granted, 25, 26. 
three halfpennies per pound of lead constitutes lead mine a silver mine, 
19. 


Single Shafts. (See Shafts.) 


Sinking Pits, grantee of mines may, primd facie, sink to enjoy his estate, 34 
landlord’s consent to position, 113. 
lessee not bound to sink if he can work by instroke, 115. 
measure of damages for failure in, 116, 188. 


Slate, a mineral, 11. 
mines and quarries of, assessment for income tax, 9, 284. 
Slate Mines Gunpowder Act, 292, 335. 
Sliding Scale, 101. 
Smelting as a nuisance, 261. 
Smoke as a nuisance, 258, 260, 262. 
Smoke Nuisance Abatement Act, 262. 
Soil, meaning of, 16. 
Special Reports by inspectors, order of, by Secretary of State, 324, 
publication of, 325. 
Special Rules apply to extension of mine, 343. 
amendment of, 346. 
continuance of existing, 355. 
contravention of, 343, 344, 345. 
establishment of, 343. 
signature in duplicate by inspector, 343. 
of new, 345. 
Gs to be posted up, 345. 
yy when established, 345. 
Secretary of State may object, 345. 
procedure as to, 346. 
false statements and neglect to transmit to inspector, 346, 
certified copy is evidence of, 346. 
owner to supply employees with printed copy, 347. 
penalty for non-compliance with, 343. 
- defacing, 347. 
publication of, 347. 
renewal of, when destroyed, 347. 
supply of, 347. 
copy to be kept distinct from contract rules, 347. 
Specific Performance of obligation to work, Court will not order, 114. 
Splints, 340. 
Splits, or currents of air to be measured monthly, record, exception, 330. 
Sprags, distance between, 338. 
Stables, ventilation of, in a mine, 329. 
Stagnum, 212 n. 
Stations, appointment of, for inspection, under Reg. Acts, 330, 331. 
workmen not to pass till mine reported safe, 331. 
lamp, 333. 
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Steam-Boiler, two travelling entrances to, 337. 
when notice of explosion required, 316. 
men in attendance during shot firing in dry and dusty place, 335. 
safety valve and water gauge, 340. 
Steam-Engine, as a fixture, 143. 
men in attendance in dry and dusty place, 335. 
break and indicator, 349. 
age of men in charge of s.-e. for raising and lowering persons, 338. 
other s.-e., 339. 
two travelling ways necessary into room, 337. 
Steam-Gauge to be provided for each boiler, 340. 
wilful damage to, 341. 
Steelyards, application of Weights and Measures Act to, 306. 
inspection of, 306. 
Stemming, regulations as to, 333-335. 
Sterility, actual or constructive, liberates tenant, 128. 
Stipendiary Magistrate, is Sheriff or Sheriff-Substitute, 354. 
Stones, are minerals, 11, 12, 14. 
road trustees, power to take, 36. 
when assessable as merchandise, 14. 
do not include coprolites, 15. 
deductions as to, under Coal Mines Reg. Act, 297-300, 301. 
Stoop-and-Room, or longwall, contract to work, 113. 
working by, interfering with working of other minerals in mine, 191. 
Stratified ironstone mines, application of Coal Mines Reg. Act to, 293. 
use of explosives in, 334, 335. 
Strata, particulars of, to be shown in plan under Coal Mines Reg. Act, 315. 
case of abandoned mine, 320. 
where unsafe, shafts to be secure, 338. 
Stream. (See /Vater.) 
Stretchers, 340. 
Sub-lease, power of, 79, 108. (See Asszgnation.) 
assessment of rent under, 282. 
Submission. (See Arbitration.) 
Subsidence (see Support), protection from, natural right, 168. 
fact is evidence of insufficiency of artificial support, 170. 
when included under “surface damage,” 197-202. 
successive s., 208. 
caused by working minerals not the subject of contract, 176. 
Subsoil, meaning of, 16. 
Succession Duty, 288. 
unopened mines not lable in, 288. 
Summary Inspection, not granted as matter of course, 255, 256. 
for breach of lease, 130. 
», mterference with support, 210. 
5, encroachment, 255. 
Summary Jurisdiction Acts— 
complaint, time for lodging, 348. 
exception of, as to plan of abandoned mine, 321. 
disqualification of owner, etc., to act as member of Court, 351. 
general provisions, 348. 
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Summary Jurisdiction Acts—continued. 
in Scotland, 350. 
proceedings for offences, 347-351. 
removal of check weigher, 348. 
under other Acts, 351. 
prosecution of owners, agents, managers, 349, 351. 
appeal, 349, 350. 
Summons by court of inquiry, 313. 
a3 3 investigation, 324. 
penalty on failure to comply with, 325. 
Sump, fencing of, 337. 


Superfluous Lands, property of adjoining owners on failure to sell, 81. 
with express grant of mines, effect of company’s working, 81, 82. 
company cannot give higher right than they possess, 197. 


Superior and Vassal. (See Mixtures ; Reservation ; Casualties.) 


Superiority, mineral rent must pay casualties of, 50. 
mode of calculating, 51, 52. 


Supervision, Board of, 265. 
daily, by manager or under manager, 310. 
of unskilled coal or ironstone getter, 342. 


Supply coal, agreement to, construed, 127. 


Support, 165-211. 
is due to all land, whether artificially burdened or not, 166. 
and to different strata, 166. 
but no prima facie right to buildings, 173, 174. 
buildings must be kept in repair to preserve right, 206. 
right of s., when land purchased for, 179. 
Kinps or 8.—Vertical and lateral, adjacent and subjacent, 165. 
former distinctions now inapplicable, 165. 
measure of right to lateral, 169. 
artificial may be substituted for natural, 166, 167, 170, 172. 
but must be sufficient, 170. 
Nature oF RicuHt, 166-171. 
Land in its natural state, 166. 
s. is a proprietary right, 166. 
if minerals removed, s. must be artificially given, 167. 
right independent of nature of strata, 167, 169; or contiguity, 169. 


. Be difficulty of propping, 167. 
- > respective value of surface and minerals, 
167. 
5 skilful working, 169, 170. 


” 
reasonable s., what, 167. 
right not infringed till damage done, 168. 
when enforced may involve complete stoppage of working, 
168. 
not limited to immediately adjoining lands, 169. 
excavation of intervening strata, 169. 
Land in non-natural state, 170. 
s. is a servitude right, 170; but same rules apply, 171. 
Hydrostatic s. from water in pit wastes, 171. 
Scots and English law different, 171, 172. 


” 


” 
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Support— continued. 
EXISTENCE OF S., 173-176. 
(a) Independent of Contract, 173-175. 
right passes on severance of ownership, 173. 
only to land in natural state, 173, 174. 
not to all buildings afterwards erected, 174. 
but to those damaged if land had not been built on, 174. 
right to build exists, though burden of s. be increased, 174. 
valuation of land where s. excluded, 174, 175. 
(b) Effect of Contract, 175, 176. 
contract may exclude right, 175. 
5, terms of, to exclude right, 175, 176. 
” ambiguous, construction of, 190-205. 
subsidence by working minerals not the subject of contract, 176. 
negligence infers liability, though s. excluded, 176. 


ACQUISITION, 176-183. 
express grant, 176, 177. 
implied grant, 177. 
state of two tenements at date of severance, 177. 
if dominant alienated, no derogation from grant allowed, 177. 
if servient alienated, express reservation necessary, 177, 178. 
circumstances in which implied grant arises, 178. 
buildings on land before severance, 178. 
land bought for express purpose of building railway or 
canal, 179. 
contemplation of future burdening, 180. 
statutory power to erect, 179, 195. 
modification of implied right by contract, statute, or circum- 
stances, 179, 180, 195. 
prescription, 180-183. 
peaceable possession presumes continuance, 180, 181. 
possession must be legal, 181, 182. 
effect of fraud or surreptitious imposition of weight, 181. 
principle of Dalton v. Angus, 181. 
must not be clam, 182. 
actual interruption necessary to prevent acquisition of right, 183. 
mere building does not abridge working power, 183. 
dominant owner must act reasonably, 183. 
but servient owner liable for acceleration of injury, 184. 


Srarutory Provisrons, 37-41, 80-82, 183, 363-367. 
rights of railway company cannot be limited by personal contracts 
between sellers and purchasers, 183, 184. 
Purchases under Lands Cl. Act, common law inverted, 80, 184. 
Rail. Cl. Acts and Waterworks Cl. Acts, 80, 184, 185. 
Rail. company may purchase mines separately from surface, 185. 
this not restricted by compensation clauses, 184. 
restrictions on purchase of mines, 184. 
common law inverted, 184, 185. 
on refusal, mine owner may work, 185. 
effect of provision that “no injury shall be done,” 185. 
Compensation, 185. 
prevention of working applies beyond limits, 185; and at all 
times, 185. 
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Support—continued. 
STATUTORY PROVISIONS—continued. 
company judge of danger, 185. 
purchase of servitude same effect as purchase of land, 39, 41. 
who may give notice of intention to work, 185. 
bond fide desire to work necessary, 186. 
position of reversioner on a lease, 186. 
ce. must be made according to individual interest, 186. 
but no payment to be made twice over, 186. 
different minerals may require separate c., 186. 
no time fixed for counter notice by company, 187. 
ce. not lost by owner proceeding to work, 187. 
refusal to pay c.; owner may work so as to win minerals, 39, 
40, 41, 187. 
but no further, 187. 
effect of subsidence partly therefrom, and partly company’s 
negligence, 187. 
c. distinguished from right of action, 188. 
c. for injurious affection, 162, 189. 
Severance damages must be paid “from time to time,” 188. 
what recoverable as extra expenses, 188. 
no notice of working necessary, 189. 
profits recoverable, 189. 
effect of clauses in Waterworks Cl. Act, 189. 
Right of inspection, 190. 


JONSTRUCTION OF AmBIGuUOUS PRovisIoNs, 190-205. 
general rules of construction, 190. 
plain interpretation, 190. 
right of s. not excluded by conjecture, 190. 
how affected by other clauses in deeds, 190, 191. 
deed excluding s. not readily construed as preserving it, 191. 
provisions restricting mine owner’s power of working, 191, 192. 
provisions securing compensation to mine owner, 193-197. 
private Rail. Acts, 193, 194. 
Canal Acts, 194, 195. 
Rail. Cl. Cons. Acts, 195, 196. 
these apply when severance previous to compulsory sale, 
196. 
company selling superfluous lands cannot give higher right 
than they have, 197. 
if Act silent, rule as to future damage, 197. 
damage paid for in first instance, 197. 
provisions securing compensation to surface owner, 197-203 ; 116-119. 
surface damages, how far subsidence included in Scotland, 197, 
198, 199 ; in England, 199, 202. 
Aspden v. Seddon and White v. Dixon, distinguished, 202. 
joint and several liability for, 199. 
provisions relieving mine owner for liability for damage, 203. 
terms must be clear to exclude liability, 203. 
circumstances at date of deed may be looked to, 204. 
English cases, 204, 205. 
express exclusion, 204, 205. 
statutory right to make and maintain canal or railway, 205. 
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Support—continuwed. 
Construction or AMBIGUOUS PROVISIONS—continued. 
widest powers of working out do not deprive land of 
support, if nuisance thereby created, 205. 
Extinction oF RicuHtT, 206. 
grant or reservation not sufficient, 206. 
statute or express renunciation is, 206. 
effect of compensation clauses, 206. 
,, failure to repair structures, 206. 
REMEDIES, 206-211. 
general grounds of liability, 207. 
application of sic utere tuo, etc., 207. 
rights of owners and mineral tenants, 207. 
damages, 208-210. 
wrong-doer prima facte liable, 208. 
mineral owner with and without control of working, 208. 
recoverable according to interest injured, 208. 
damnum and injuria must combine for good claim, 208. 
future d., when recoverable, 208. 
distinct successive subsidences give new cause of action, 208 209. 
owner of weakened land can sometimes recover, 209. 
even when right excluded, negligence infers liability, 209. 
limitation of lability by contract, 210, 
when compensation a real burden, 210. 
no lability if natural support falls away naturally, 170. 
interdict, 210, 246 et seq. 
granted in general terms, 210. 
inspection, when granted, 210, 255, 256, n. 
under Rail. Cl. Cons. Act, 190. 
cumulative remedies, 210, 211. 
loss of remedies, acquiescence, 211. 
what amounts to acquiescence, 211, 267, 268. 
Surface, meaning of, in strict sense, 15. 
in lease, 15. 
lands, in Rail. Cl. Cons. Act, 15. 
as opposed to underlying mine, 16. 
possession of, not necessarily possession of mines, 25. 
breaking the, meaning of, 16. 
restoration of, 122, Addenda, xxxi. 
support for, 166, 
Surface Damage. (See Measure of Damage; Arbitration; Support; Com- 
pensation. ) 
clause of, in disposition, does not make successive disponees liable, 31. 
fiar may work mines on payment of s. d. to liferenter, 57. 
superior bound in absence of stipulation ; but not bound to insert a 
clause of, in grant, 116. 
meaning of, 116 ; extended or restricted by context, 116, 117 ; is damages 
ad perpetuum, 118 ; how far applicable to damage by subsidence, 197-202 ; 
may include damage by underground as well as surface operations, 
117,119; but not usually injury to amenity, 117; nor by unauthorised 
trespass, 118 ; nor smoke, 117 ; construction of various stipulations, 117, 
118, 197-202, Addenda, xxxi. ; question of liability against superior and 
tenant, 118; clause does not give right to injure surface, 119 ; limit 
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Surface Damage—continued. 
by measurement, 118; real security cannot be founded on, 116, n, ; 
settlement by arbitration, 133. 
Surface Lands, meaning of Rail. Cl. Cons, Act, 15, 
Surface Water, 213-215. 
flooding by, 216. 
or stream, 224, 


Tacit Relocation, 92. 

Tantum prescriptum quantum possessum, 160, 229, 230. 

Tamping, iron rod not to be used, in coal mine, 333. 

Tareing of tubs and trams by check weigher, 303-305. 
who may give information to men, 304. 

Taxation, imperial. (See Income Tax; Succession Duty.) 
local. (See Valuation.) 

Teind, mines, etc., do not pay, 290. 

Tenants’ Fixtures, 145. 
time for removal of, 146. 

Terce, tercer no right prima facie to work, 15. 

Thermometer, 340. 

Thin Seams, Secretary of State may exempt from Coal Mines Regulation Act, 

309. 

“Through, Over, and Under,” meaning of, in royalty clause, 106. 

Timbering, 338. : 

Title, reservations omitted from progress, 32. (See Reservations ; Barony.) 
interpreted by possession, if ambiguous, 24, 25. 

Tonnage royalty, 101. 

Trade Fixtures, between heir and executor, 143. 

fiar and liferenter, 144. 
landlord and tenant, 145. 
superior and vassal, 147. 
seller and purchaser, 147. 
other relations, 147, 148. 
Traffic, excessive, under Roads and Bridges Act, 291. 
Tram, check weigher to have facilities for checking, and may tell workmen 
results, 303-305. 

Tramways, included under mines, 352. 

Travelling Roads, dimensions of, 337. 
two necessary for engine room and boiler gallery, 337. 
securing roofs and sides of, 338. 
signals and manholes, where worked by machinery, 336. 

Trespass, injury by unauthorised, is not surface damages, 118. 
restraint of, stipulation, 122. 

Trial Lease, stipulations in, 111. 
cases of, 129, 130, 132. 

Triping, 101. 

Truck Act, retention of wages for check weigher’s salary not affected by, 306. 
provisions as to deduction from wages, 358 ; exceptions, 360. 
who are artificers under, 359. 
contributions to sick fund, 360. 


28 
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Trustees, powers of sale at common law and under Trust Acts, 72. 
reservation of minerals, 72. 
lease at common law and statute, 72, 73. 
limitation of power by deed, 73. (See Liferent.) 

Tub (see Deductions), check weigher has power to check tare of, 303-305. 
cover overhead, 339 ; chains, 340. 

Tunnelling, effect of purchase of right by railway company, 41. 

Tutor, powers of sale and lease, 66-69. 


Umpire, appointment of, 326, 327. 
who may be, 327. 
is to be present at hearing before arbitrators, 327. 
remuneration, 327. 
death, 326. 
Under, “in, upon, and under,” meaning of, in royalty clause, 105. 
“through, under, and over,” 106. 
Underground Plane, signalling and manholes, 336. 
Underground Road, where load drawn by draught animal, 337. 
manholes, 337. 
Underground Water (see Water), property in, 214. 
as danger to be got rid of, 214. 
pumping and discharge, 215. 
gravitation, escape by, lability, 215. 
owner to dip must have his own barrier, 215. 
flowing in natural course subject to same rules of law as surface streams, 
225. 
Under Manager, nomination, 310. 
certificate of competency, 310. 
cancellation or suspension, 312. 
forgery or false declaration, 314. 
certificate of service, 355. 
daily supervision by, 310. 
examination, 311. 
experience required, 310, 355. 
inquiry as to competency, 312. 
Secretary of State to furnish statement of case, 312. 
may attend inquiry and be witness, 312. 
prosecution of, 348, 349. 
qualifications and disqualifications, 311, 355. 
Undressed Ore, royalty on, 105. 
Uninfeft Persons, power of sale and lease, 74. 
Unopened Mine or Quarry, liferenter’s rights, 57, 60, 61. 
may have right if truster abandoned them, 61. 
lease of, by tutor, 68 ; trustees, 73. 
not liable in succession duty, 288. 
Unworkable to Profit as ground for abandonment, 128, 129. 
determination of fact, 129. 
from state of market, 129. 


Upon, “in, upon, and under,” meaning of, in royalty clause, 105. 
Use, primary and secondary, of air, 259. 
= # of water, 227, 
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Usual and necessary Clauses in lease, 137, 138. 
Usual Mode of Working, meaning of, 113. 


Valuation at common law, 270. 
of land not entitled to support, 174. 
over payment of price of plant taken at, 127. 
Unprr Vatuarion Acts, mines and buildings valued as a wnum quid 
270-275. 
stipulated yearly rent is value when lease under thirty-one years, 271. 
if bond fide without grasswm or other consideration, 271. 
if for more than thirty-one years, lessee deemed proprietor, 271. 
what lessee can deduct, 271. 
“lands and heritages” includes mines and quarries and buildings, 
271. 
but not unless worked within year of assessment, 271. 
if fixed rent paid, and no proof of exhausted minerals, the proper 
entry, 272. 
annual value is return landlord gets, 272. 
stipulated rent under bond fide lease only taken when a yearly rent, 272. 
half-year’s rent if minerals exhausted, 272. 
compensation payments not rent, 273. 
right to have land uninjured by subsidence, not a “land and heri- 
tage” liable to assessment, 273. 
convenience and situation, estimation of, 273. 
profits of no consequence where a stipulated rent, 273. 
but are material when mine worked by owner, 273. 
special agreement as to working plant, 273. 
lordship dependent on profits, 273, 274. 
rent actually paid is proper entry, 274. 
irrespective of who gets it, 274. 
mine not assessable unless wrought the same year, 274. 
fixed rent if no royalty earned, 275. 
stipulated rent, even though abatement agreed on, 275. 
separate entry of machinery and buildings not required if accessories to 
mine, 275. 
what are accessories, 275. 
machinery, principle of assessment, 275. 
test of physical annexation, 142, 276. 
test of removal without injury, 277. 
oil tanks, 276. 
engines, 276, 277. 
furnaces, effect of non-use, 277. 
pithead buildings, when accessories, 277. 
test, can one subject earn profit without the other, 277. 
offices, workshops, sawmills, etc., 277. 
coke-ovens, 278. 
miners’ houses and manager’s house, 278. 
effect of special agreement, 278. 
when not accessories, separate entry necessary, 279. 
oilworks built on lands not in lease, 279. 
additional ground, separately let, 279. 
premises voluntarily elected by the tenant, 280, 281. 
wayleave assessment of, 281. 
increase of value from watercourse, 281. 
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Valuation—continued. 
UnpDER VALUATION AcTS-—continued. 
disused mine cannot be assessed, 282. 
but fixed rent payable for “ minerals,” must be entered, 282. 
fixed rent also taken if no prospect of resumption of working on 
royalty, 282. 
rent under sub-lease, 282. 
A » lease for less than one year, 281. 
place of assessment, 282, 283. 
Unver Incoms Tax Acts— 
schedule A, 283. 
assessment of ‘‘ mines,” 283. 
35 quarries, 283. 
failing mine, 283, 284. 
profits of year preceding, 284. 
annual value, 284. 
quarries of slate, 284. 
brick royalties, 184. 
schedule D, average of three years, 284. 
deductions to replace capital, 285. 
meaning of the Acts, 285. 
tax of mine owner and trader distinguished, 286. 
who liable for income tax, 287. 
place of charge of going mines, 287. 
appeals generally, 288. 
to special commissioners, 288. 
at end of year of assessment, 288. 
Succession Duty, 288, 289. 
agreement and non-agreement with commissioners, 288. 
unopened mines, 288. 
Land tax, 289. 
coal and salt not rateable by statute, 289. 
Public Health Act, 289. 
Burgh Police Act, 289, 290. 
Roads and Bridges Act, 290, 291. 
extraordinary traffic, meaning of, 290, 291. 
mines not lable in ecclesiastical burdens or teinds, 290. 
Valves, safety, 340. 
Vein, meaning of, 3. 
Ventilating Apparatus, place of, 330. 
inspection on behalf of workmen, 341. 
Ventilating District, meaning of, 335. 
when mine not divided into parts, 335. 
shot firing in, 334, 335. 
use of naked lights in, prohibited, 332. 
Ventilation, extent of, required to be constantly produced, 329. 
fire used for, 330. 
inspection before work, 330. 
during shifts, 331. 
on behalf of workmen, 341. 
inspector may examine and require, 322. 
quantity of air to be measured, 330. 
mechanical contrivance used for, 330. 
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Ventilation—continued. 

report as to, 330. 

return air, to be cleared, 330. 
Verbal Lease, 92. 
Vertical Support, 165. 
Viewer not to be inspector, 322. 

may be appointed on examination boards, 311. 


Violent Profits, when due, and what included, 136. 
v. p. or damages, 136. 
measure of damages, 136, 137. 


Wages, may be retained for check weigher’s salary, 306. 
recovery of check weigher’s, 305. 
deductions in respect of stones and foreign substances, 297. 
in respect of improper filling, 297. 
under Truck Acts, 358. 
payment at public house forbidden, 296. 
by weight, 297-303. 
other methods, 297. 
school fees, payment out of, 296. 
Truck Acts, 358-361. 
Weights and Measures Act, application of, 306. 
Waggons, restriction of employment as to moving, 295. 
Warrandice implied in a lease, 85. 
qualification of, 135, 136. 
sale with absolute, to railway company, effect, 184. 
Water, 212-246. 
NOT CONFINED IN DEFINITE CHANNEL, 212-222. 
when private property, 212, 213, 214. 
abstraction, use, and diversion, 213. 
surface water, what, 213. 
must be received by lower proprietor, 213. 
may not be drained on to neighbour’s mine, 213. 
either by raising surface of land, 213. 
or obstructing artificial watercourse, 213. 
or opening sluices, 213. 
but liability does not follow if acts are in good faith and 
proper, 214. 
underground water, 214-222. 
right of property in, 214. 
mineral tenant owns accumulations of w., which are result 
of working, 214. 
can sell it, 214. 
can discharge it, but not wrongously nor a @mulationem 
214. 
as a danger to be got rid of, 214. 
mine owner may get rid of it as best he can, 215. 
but not put more into a stream than hitherto flowed 
there, 215. 
owner to dip must leave his own barrier, 215. 
owner not liable for natural use of his land, e.g. digging a 
well, 215, 216. 
but non-natural use involves liability for injury, 216, 217. 
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Water—continued. 
Not CONFINED IN DEFINITE CHANNEL—continued. 
increase to gravitation by pumping, 217. 
artificial drainage, 217. 
increase by percolation, 218. 
alteration of channel, 218. 
or removal of surface, 218. 
opus manufactum, 218, 219. 
exception in favour of statute, 219. 
does not apply to negligence, 219. 
can owner pierce slip dyke within his own march ? 220. 
percolating water, owner may drain away, 221, 222. 
but not if a definite channel reached, 222. 
rights in water, not to be used negligently nor in emulationem, 
222. 
if in natural channel, subject to same rules as surface stream, 
225. 
NatTuRAL WATERCOURSES, 223-235. 
rights of riparian proprietors in water, 223. 
a " 3 to minerals sub alveo, 223. 
upper and lower heritors in water, 223. 
common interest in its natural state as regards quantity, 
quality, and flow, 233. 
flow must be continuous, 224, 228, 229. 
this a question of fact, 224. 
if natural watercourse flow in artificial watercourse it is 
still natural, 224. 
artificial watercourse united to natural loses artificial char- 
acter, 224. 
temporary cessation no effect, 225. 
natural course underground subject to same law as surface 
stream, 225. 
opposite proprietors, rights of, as to diversion, 225. 
successive proprietors, rights of, as to regurgitation, 226. 
restriction of common law rights— 
(1) as to quantity, 226. 
addition, 226. 
diminution for primary and secondary purposes, 227. 
what is reasonable use, 227. 
onus in case of injury, 228. 
right may be subject of servitude, 229. 
or lost by prescription, 229. 
(2) as to flow, 228. 
current not be interfered with, 228, 229. 
questions as to deflection, storage, etc., 229. 
impounding w. not illegal, 229. 
loss of these rights by prescription, 229. 
acquisition of them by prescription, 229. 
(3) as to quality (a) at common law— 
proprietor may wash minerals in stream, 230. 
but may not pollute it, 230. 
and this though water is indefinite in source or in 
artificial channel, 230. 
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Water—continued. 
NATURAL WATERCOURSES—continued. 
alterations of quality, softness, temperature, etc., 231. 
general rule with regard to pollution, 231. 
purity a relative term, 231, 232. 
material increase to pollution, 232. 
not allowed even to stream devoted to public 
works, 232. 
interference with primary and secondary purposes, 
232. 
rule when stream devoted to both, 232. 
effect of prescription on this, 233. 
right to purity may be lost by grant, acquiescence, or 
prescription, 233. 
prescription, stream devoted to public works, 233. 
how far prescription applies, 233. 
material increase not allowed, 233. 
some uses destroyed, and others not, 234. 
all primary uses lost, lower heritor cannot object 
to anything affecting primary purposes, 234. 
if some secondary uses lost, interference with 
others may be objected to, 234. 
interference with amenity, 234, 235. 
as to quality (6) under statute, 235. 
Rivers Pollution Act, 235. 
ARTIFICIAL WATERCOURSES, 235-346. 
drawing or conducting water over another’s lands is servitude right, 
235. 
must be exercised civiliter, 235. 
express grant, 236, 237. 
construction of special grants, 236. 
leave to drain one mine not extended to adjoining mines, 
236. 
what is a grant of watercourse, 236. 
meaning may vary, 236. 
conditions made in grant must be complied with, 237. 
statutory rights— 
Rail. Cl. Cons. Act and Waterworks Cl. Act, 237. 
prescription, 237-242. 
permanent purpose necessary to acquisition of rights by 
prescription, 237. 
possession must be as of right, 237. 
no right, if discharge be precarious, 237. 
two prescriptions running at same time, one in favour of 
discharge, one in favour of using discharged water, 237. 
the latter depends on permanence of purpose rather 
than on use made of water, 238. 
cases on precarious possession, 238, 239, 240. 
distinction between rights to natural and artificial water- 
courses, 240, 241. 
if purpose of discharge temporary, owner may discontinue 
it, 241. 
proof of temporary character of stream, 242. 
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Water—continued. 
ARTIFICIAL WATERCOURSES—continued. 
right of diversion, 242. 
if source be permanent, lower heritor’s rights same as in a 
natural stream, 242-244. 
right of access to repair, 244. 
liberty to make watercourse involves access to repair it, 244. 
burden of repair falls on dominant owner, 244. 
dominant owner liable for damage arising from disrepair, 
244, 
but not for what arises from natural causes, 245. 
rights of servient and dominant owners, 244. 
stipulation and prescription may make servient owner 
liable for repair, 244. 
no prima facie burden to widen ditch to carry away water 
from neighbouring property, 245. 
protection against flooding, 245. 
pollution law same as in natural watercourses, if source per- 
manent, 245. 
how far this applies to licensee or servitude holder, 245, 
246. 


Watercourse, meaning of, 236, 237. 

Waterleave rent, 106. 

Waterways, 106. 

Waterworks Clauses Act. (See Railway Cl. Cons. Act.) 


sections anent mines, 365. 
maps and plans, 365, 366. 


Water and Bore Holes, 336. 


Water Gauge must be provided, 340. 
wilful damage to, 341. 


Watering of dry and dusty mines, 334. 


Way of Necessity, 158. (See also Accessorial Rights ; Roadways.) 
to what it applies, 158. 
use varies with circumstances, 159. 
expands with modern requirements, 159. 
direction, when determined by reference to date of severance, 159. 
may be determined by man of skill, 160. 
right ceases with necessity, 160. 
dimensions limited by necessity, 160. 


Wayleave, assessment of, 281. 


Wayleave Rent, 106. 
as measure of damages for wrongous use of roadway, 163. 
as compensation for wrongous outstroke working, 116. 


Ways. (See Roadways.) 
into steam-engine room and boiler-gallery, two required, 337. 


Weigher (see Check Weigher), owner may weigh if check weigher absent, 
303. 


Weighing, dispensation of, by agreement, 301, 302, 
when inclusive of measuring and gauging, 304, 305. 
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Weighing Machine, legality of, for determining deductions, 298, 302. 
Billy fair-play, 298. 
check weigher’s facilities to examine, 303, 304. 
inspection of, 306. 
Weight, payment of wages according to, 297 et seq. 
agreement as to deductions, 297-302. 
excessive, under Roads and Bridges Act, 291, 
coal must be sold by, 307. 
Weights and Measures Act, application of, in Coal Mines Regulation Act, 306. 
inspector’s power to examine, 306. 
but not to impede mine working, 306. 
inspection half-yearly, 306. 
Wells, tapping by mining, 215, 216. 
Widow, provisions from entailed mineral estate, 64, 65. 
Wilful Damage to mines, 341. 
“Win,” meaning of, 103, 104. 
Winding apparatus, breaks and indicator, 340. 
inspection of, 331. 
prevention of over-winding, 339. 
Withdrawal of workmen in case of danger, 332. 
Witness, person charged with offence may be, 348. 
when manager may be, 312. 
Women, employment of, above ground, 294, 
49 below ground forbidden, 293. 
register, 295. 
railway waggons, not to move, 295. 
Woods and Forests, power of Commissioners to sell and lease Crown mines, 71. 
Working, reservation of power of, when a right of property, 28-31. 
must be interpreted in light of circumstance at date of reservation, 
31, 32, 204. 
continuous, should be expressly stipulated for, 101, 112, 113. 
“ooing workings,” meaning of, 114. 
method of, test of mine or quarry, 1, 2. 
profitable working, test of whether a substance is mineral, 9. 
provisions restrictive of, construction of, 191. 
mode of, 112-116. 
special powers not readily implied, 112. 
various stipulations construed, 112, 118, 114. 
“regularly and to the dip of the stone,” 112. 
“workmanlike manner,” 113, 114. 
“stoop-and-room or longwall,” 113. 
instroke and outstroke, 115, 116. 
sinking pits, 113, 115, 116. 
improper, examples of, causing inundation, ete., 217, 218. 
Working Face, restriction of employment of coal or ironstone getter, 342. 


Working Places, securing of roof and sides, 338. 
timbering, 338. 
ventilation, 329. 
Workings of mine to be shown on plan, 315, 320. 
Workman, 358. 
Workmanlike Manner, meaning of, 113, 114. 
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Workmen, check weigher may inform, as to mineral gotten, 304. 
employment as coal or ironstone getter, 342. 
not to pass till mine reported safe, 331. 
inspection on behalf of, 341. 
withdrawal of, in case of danger, 332. 


Writing, as necessary to real right under lease, 91, 93, 98. 
+ proof of lease, 91, 93. 
Wrongous Abstraction of minerals, 247. (See Encroachment.) 
damages, who may be sued for, 250. 
measure of damages, 251. 
method of assessment, 251. 
value of minerals, less expenses of severance and bringing to bank, 
251. 
effect of bad faith, 251. 
when cost of severance allowed, 251. 
if working be by inadvertence, or “fairly and honestly,” sever- 
ance costs generally allowed, 251, 252. 
but not always, as if loss suffered can be ascertained, 252. 
when cost of severance refused, 253. 
practice as to allowing cost of severance, 253. 
cost of bringing to bank always allowed, 258, 254. 
special damage is due if special loss sustained, 254. 
wayleave, 254. 
measure of damages not affected because injured party can only consume 
minerals, 254. 
profit and trade allowances not included under “actual costs and ex- 
penses,” or “ disbursements,” or “allowances,” 255. 
who entitled to damages recoverable ; mineral tenant, liferenter, 255. 
of water, 213. 
may be subject of servitude, 213. 
Young Person, 294. 
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